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RFP NUMBER: RECEIVER-RFP002-19 
REQUEST FOR PROPOSALS FOR: 
TO PROVIDE SERVICES AS TRUSTEE FOR THE ORDOT DUMP CLOSURE FACILITY 

 

TIMELINE FOR REQUEST FOR PROPOSAL 

RELEASE DATE: MONDAY, DECEMBER 3, 2018 
 

PREPROPOSAL CONFERENCE (NOT MANDATORY): TUESDAY, DECEMBER 11, 2018, 9:00 A.M. 
LOCATED AT:CONTACT: Alicia Fejeran 
E-mail: alicia.gswa@gmail.com 
GSWA Building 2nd Floor, 
542 North Marine Corps Drive 
Tamuning, Guam 96913 

 
 

DEADLINE TO SUBMIT QUESTIONS IN WRITING, TUESDAY, DECEMBER 18, 2018, 4:00 P.M. 
CONTACT: Alicia Fejeran 
542 North Marine Corps Drive 
Tamuning, Guam 96913 
Electronic Submissions: 
E-mail: alicia.gswa@gmail.com 
Telephone: 671 646 3111 

 
 

ANSWERS TO QUESTIONS RELEASED ON MONDAY, DECEMBER 31, 2018. 4:00 
P.M. PROPOSALS DUE ON JANUARY 15, 2019, 4:00 P.M. 
CONTACT: Alicia Fejeran 
E-mail: alicia.gswa@gmail.com 
GSWA Building 2nd Floor, 
542 North Marine Corps Drive 
Tamuning, Guam 96913 

 
Sealed proposals, one (1) original and five (5) numbered copies (total of 6), subject to the terms and 
conditions of this RFP, will be received in the Guam Solid Waste Authority Offices, 
North Marine Corps Drive, Tamuning, Guam 96913 before the due date and time shown above. 
Proposals must be submitted in a sealed envelope or other appropriate package, addressed to the 
RECEIVER and have RECEIVER-RFP002-19, due date, and company name clearly marked on the 
outside envelope. Late proposals will be returned to the Proposer unopened. Proposals may be 
withdrawn at any time prior to the completion of the evaluation by the RECEIVER/TRUSTEE and 
selection of a Proposer for negotiations. The undersigned agrees, if the proposal is accepted, to furnish 
any and all items upon which prices are offered, at the price(s) and upon the terms and conditions 
contained in the specifications. The period for acceptance of this proposal shall be 90 calendar days. 
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Company Name and Address Company’s Authorized Agent 
  

Signature 
 

Name and Title (Typed or Printed) 
Federal ID Number (TIN) or SSN and 
Name 
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TO PROVIDE SERVICES AS TRUSTEE FOR THE ORDOT DUMP CLOSURE 
FACILITY 

PROJECT NUMBER: RECEIVER-RFP002-19 
 

REQUEST FOR PROPOSALS 
 

Gershman, Brickner & Bratton, Inc. (GBB) in its capacity as Receiver for the Guam Solid Waste 
Authority (GSWA) is seeking proposals on behalf of the District Court of Guam from qualified 
institutions (“Proposers”) to provide services as Trustee (“Trustee”) for the Ordot Dump Closure 
Facility. 

 
 
 

1.0 INTRODUCTION/PURPOSE OF THE RFP 
Gershman, Brickner & Bratton, Inc. (GBB), in its capacity as Receiver for the Guam Solid Waste 
Authority (GSWA), is seeking proposals from qualified institutions (“Proposers”) to provide 
services as Trustee for the Ordot Dump Closure Facility (“Trustee”). 
Pursuant to the Orders of the U.S. District Court of Guam, GBB is authorized to conduct this 
process to identify qualified candidates to serve in the capacity as Trustee and to provide 
trustee and services as described in this Request for Proposals. After identifying qualified 
candidates for providing these services and evaluation their respective capabilities, GBB will 
make a recommendation to the District Court of Guam. The District Court of Guam will consider 
GBB’s recommendation and report, conduct additional hearings evaluation it finds necessary 
and appropriate, and make the final selection and appointment of the Trustee. 
 

1.1  Departure from Guam Procurement Law 
In the Order of the District Court appointing GBB as Receiver, the Court gives the Receiver 
the authority to enter into contracts. The Court’s Order specifically provides: “In awarding 
any future contracts, the Receiver shall follow the procedures required in Guam’s statutes 
and regulations, unless, in the best judgment of the Receiver, such compliance would 
unreasonably delay the progress in meeting the mandates of the Consent Decree.” 
 
Guam Law has very limited provisions for the use of a Request for Proposals (RFP). These 
provisions do not allow for the full consideration of the complex financial aspects that are 
critical to the selection of the Trustee for the Ordot Dump Closure Facility. 
 
The use of an RFP that considers all of the financial issues associated with the duties and 
responsibilities of the Trustee is essential to obtaining these services without the serious risk of 
delay that, in the Receiver’s judgment, would accompany the use of the procurement 
processes authorized by Guam Law. This conclusion is informed by 30 years of experience in 
solid waste management consulting and procurement.  
 
Accordingly, after due consideration, the Receiver has concluded that this procurement 
requires the use of an RFP which is not authorized by Guam Law. The use of any of the 
methods authorized by Guam Law would result in serious delays in obtaining the services of a 
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qualified Trustee.  Accordingly, it is the Receiver’s best judgment that we must depart from the 
use of Guam’s statutes and regulations for this procurement in order to avoid unreasonable 
delay in the progress in meeting the mandates of the Consent Decree. The Receiver will seek 
to comply with Guam Law to the extent that such compliance will not result, in the sole 
judgment of the Receiver, in unreasonable delays in meeting the mandates of the Consent 
Decree. 

 
1.2  Background 
Guam is a United States Territory with an area of 210 square miles in the Western Pacific 
Ocean. Guam has a population of approximately 170,000 and it is the largest southernmost 
island of the Mariana Islands. The primary civilian Municipal Solid Waste (“MSW”) Disposal site 
in Guam is the Layon Landfill which opened in 2011 to replace the Ordot Dump. The Ordot 
Dump has existed at least since World War II and has been cited for Violation of the Clean 
Water Act (33 U.S.C. §1251, et. Seq.). 

 
The Government of Guam entered into a Consent Decree with the United States Environmental 
Protection Agency (“USEPA”) on February 11, 2004, to close the Ordot Dump, cease all 
discharges into the Lonfit River, open a new Municipal Solid Waste landfill, and develop and 
implement Recycling and Hazardous Waste management strategies to reduce the volume of 
materials going into the landfill (“the Consent Decree Projects”). 
As Receiver, GBB has full power and authority to enforce the Terms of the Consent Decree and 
assume all of the responsibilities, functions, duties, powers, and authority of the Guam Solid 
Waste Authority (GSWA), and any and all departments or other divisions of the Department of 
Public Works insofar as they affect the Government of Guam’s compliance with the Consent 
Decree.1 

 
In January 2014, construction began on the Ordot Dump closure system, and the construction 
was completed on March 1, 2016. The Ordot Closure Facility (or Ordot Facility of Facility) 
occupies approximately 96 acres and consists of: 

• 43.5 –acre closure cover system over delivered and deposited waste 
• Four stormwater management ponds, with associated engineered inlet and outlet control 

structures 
o Perimeter leachate collection and removal system consisting of: 
o Three steel/glass lined 16,000-gallon leachate storage tanks with associated 

pump station and controls 
o Leachate force main providing discharge from tanks to GWA flow meter 

• Gas collection and Control System (GCCS) 
o 26 vertical extraction wells 
o 13 horizontal collectors 
o Flare Station 

• 10 perimeter ground water monitoring wells 
• 18 perimeter gas monitoring wells 
• One standby power generation system 
• 7,120 linear feet of security fencing (encompassing 57 of the 96 acres) enclosing all 

major Facility systems with six Vehicle and 14 personnel gates for access and 
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maintenance. 
 

The Receiver has recently completed the procurement process and entered into the contract 
with Brown and Caldwell to operate the Ordot Dump Closure Facility. This company, a highly 
qualified entity with extensive experience in this area, will operate, maintain, monitor, report, and 
maintain compliance with the Post Closure Care Permit, and its conditions, as issued by the 
Guam Environmental Protection Agency. The Agreement with Brown and Caldwell is included in 
this RFP as Attachment E for reference as potential Trustees prepare their submissions for 
consideration. 
 
The Trustee, which will be contracted through this RFP, will oversee the contract with the 
Operator and working with the Independent Engineer, ensure compliance with the permits, 
maintain, invest and administer a trust fund to pay the costs of the work of the operator and any 
other contractors required to maintain the Ordot Dump Closure Facility in full compliance with 
the Post-Closure Plan approved for the care and maintenance of the period for the thirty-year 
post-closure period required by federal law and regulation. 

At this time, the RECEIVER is also procuring the services of a qualified Independent Engineer 
who will provide technical, engineering and related services to assist the Trustee in its review 
of the work of the Operator of the Ordot Dump Closure Facility and any other contractors 
employed by the Trustee or Operator, in the necessary work to maintain and operate the facility 
in full compliance with the Post Closure Plan for the Ordot Dump  Closure Facility  while meeting 
or exceeding generally accepted industry standards for the quality of said work. These services 
include, but are not limited to, multi-disciplined monitoring and review of Operator performance 
under the Ordot Post Closure Care Plan and applicable permits. 
 

2.0  Qualifications to be the Trustee 

In order for a Proposer to be qualified, the firm or project team must possess technical expertise, 
experience and necessary qualifications to perform all of the duties required of the Trustee 
under the Draft Trust Agreement (Attachment D) referenced in Section II and enter into a 
binding contract commitment to avoid conflicts of interest and ensure third party independence 
and maintain the relevant skills and experience to perform the services required. 
 

 
 
 

1 On April 18, 2011, the Guam Legislature passed the Guam Solid Waste Authority Act (“the Act”). The 
Act named the Guam Solid Waste Authority (“GSWA”), an autonomous agency, as the successor of 
the Solid Waste Management Division (SWMD), a sub-entity of the Department of Public Works. The 
legislation provided that the SWMD shall continue in existence as an autonomous, public corporation 
to be referred to as the Guam Solid Waste Authority (GSWA). In an order dated September 2, 2011. 
Accordingly, the Court extended to the Receiver, full power and authority over GSWA, to the full extent 
of its previously granted authority over SWMD. 
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To be qualified for selection, the lead Proposer and contracting entity must be a financial 
institution and must submit documentation stating that it meets at least one of the following 
criteria:  
 

1. Be a bank organized and operating under the National Banking Laws as a national 
bank; 

2. Be a bank or territorial bank organized under the laws of any state or territory of the 
United States authorized and is either currently licensed or capable of becoming 
licensed to conduct the business of banking in Guam; or 

3. Be a savings and loan association organized under the laws of Guam which is an 
insured institution as defined in Title IV of the National Housing Act. 

 
3.0 Scope of Services 

 
The scope of the Trustee’s services is specified in the Draft Trust Agreement included in 
RFP as Attachment C. 

Please review all aspects of this Draft Trust Agreement and consider carefully the effort and 
resources required to accomplish these vital duties. Certain additional documents will be critical 
to the proposers understanding of the work to be accomplished by the Trustee. These include 
the Final Agreement with Brown and Caldwell Constructors to Operate the Facility and the 
contract for the services of the Independent Engineer. The latter remains a draft while the  
procurement to secure these services is yet to be completed. Both documents are made a part 
of this RFP and respectively. Another vital document is the approved plan of Post-Closure Care 
for the Ordot Dump Closure Facility. The current version of that document is included as a part 
of the Operator’s Agreement. This document remains subject to final revision based on on- 
going discussions between the Receiver, the United States Environmental Protection Agency 
and the Guam Environmental Protection Agency. It is not expected that any further revisions to 
this document will have a significant impact on the duties of the Trustee or the terms of Trust 
Agreement itself. 

 

4.0 Delivery, Acceptance and Evaluation of Proposals 
 

           4.1  Delivery and Acceptance of Proposals 
 

Proposals may be mailed, couriered or hand delivered to the GSWA at the location and 
deadline indicated on the Proposer Signature Cover page. Proposals may also be 
submitted electronically via email (not via facsimile) in PDF file format only. Proposals 
submitted electronically should also be followed with a hardcopy submission of the 
proposal, which must be received by GSWA within 5 working  days  of the proposal 
deadline at the location indicated on the  Proposer  Signature  Cover page. Proposals 
received after this time will be returned unopened. Postmarks and email ‘sent’ times of 
electronic submissions will not be accepted as proof of receipt. 

Proposers are reminded that the U.S. Postal Service (U.S.P.S.) deliveries may be 
delayed. Proposers are responsible for on-time deliveries of  proposal documents to  the 
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GSWA, and are strongly encouraged to use alternate means, such as overnight/hand 
delivery carriers, or allow ample time for U.S.P.S. deliveries to be received in time. 

Proposer must submit one (1) original and five (5) numbered copies of each proposal 
(total of six) in a sealed envelope or box. Proposers shall mark the RFP Number, due 
date, and proposer name clearly on the outside of the box or envelope. Proposals 
received on time will be opened. Any material that is to be considered confidential in 
nature must be clearly marked as such and shall be treated as confidential to the extent 
allowable under the Guam Law. Trade secrets, proprietary and/or confidential information 
MUST be placed in a separate envelope marked "CONFIDENTIAL INFORMATION"  and 
EACH PAGE must be marked "CONFIDENTIAL INFORMATION.” Failure to identify 
proprietary information will result in all unmarked sections being deemed non- proprietary, 
not confidential, and available upon public request. 

In the event that the RECEIVER receives a request for information that a Proposer has 
previously marked as proprietary or confidential, the RECEIVER will confer with legal 
counsel on the matter and will notify the Proposer, and provide an opportunity to oppose 
such disclosure as required by Guam Law. 

 
4.2 Evaluation of Proposals 
 
An evaluation committee will evaluate each proposal according to the following factors and 
their relative importance designated by a number of points totaling 100 per evaluator: 
 

1. 25 points -Experience providing similar services. Please provide a written description 
of the financial institution’s experience, as well as the experience of any 
subcontractors included in the proposal, in providing the kind of services outlined in 
the scope of services section. Please provide a description of the services provided 
and the size of the accounts, the length of time these services have been provided. If 
possible, please disclose the name of the organization and a contact name and 
number with whom we may speak.   

2. 15 points - The existence of a formal trust department within the financial institution. 
Please describe the history of the trust department, the range of services provided 
and a general description of the client base (i.e. individuals, businesses, governments, 
non-profit organizations, etc.); 

3. 15 points - The training and experience of the officer of the financial institution who 
will serve as the Trustee. Please attach a resume. 

4. 15 points - References. Please provide a list of at least 3 relevant references willing 
to speak with the evaluators. Please provide full contact information. 

5. 30 points - The cost of services.  
 

  4.3 Interpretations and Addenda 

Any explanation, clarification, or interpretation desired by a Proposer regarding any part of  the 
RFP must be requested in writing from the RECEIVER no later than the date specified herein. 
Requests for explanations or clarifications may be emailed or mailed to the RECEIVER’s contact 
for this RFP: 
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Alicia Fejeran 
Guam Solid Waste Management Authority 
542 North Marine Corps Drive 
Tamuning, Guam 96913 
Email: alicia.gswa@gmail.com 
Phone: 671-646-3111 

 

Nothing stated or discussed orally during any conversation, pre-proposal conference, interview 
or other session shall alter, modify or change the requirements of the RFP. Only interpretations, 
explanations or clarifications of this RFP and answers to questions that are incorporated into a 
written addendum to this RFP issued by the RECEIVER shall be binding on RECEIVER and 
may be considered by Proposers. All addenda will be posted on the RECEIVER’s website, but 
it shall be the responsibility of Proposers to make inquiries as to the addenda issued. All such 
addenda shall become a part of this RFP, and all Proposers shall  be bound by such addenda. 
Each Proposer must acknowledge its receipt of all addenda by completing the appropriate 
section of the Proposer Information Form B-1, which must be submitted with its proposal. Other 
communications with Proposers, at the discretion of the RECEIVER, may be issued by mail, 
email and/or placed on the Receiver’s website www.guamsolidwastereceiver.org. 

 

4.4 Ambiguity, Conflict or Errors in RFP 

Proposers are expected to examine all documents that make up the RFP. The RECEIVER 
assumes no responsibility for  any errors  or misrepresentations that result from the use of  
this RFP. If a  Proposer  discovers  any  ambiguity,  conflict,  discrepancy, omission, or other 
error  in  this  RFP before the Proposal submission date, the Proposer shall promptly notify 
the RECEIVER of such error in writing and request modification or clarification of the 
document. The RECEIVER will make modifications by issuing an addendum and will post such 
addendum on the RECEIVER’s website. The Proposer is responsible for clarifying any 
ambiguity, conflict, discrepancy, omission, or other error in the Request for Proposals prior to 
submitting the proposal or any objections shall be deemed waived. 

 

4.5 Implied Requirements 
 

Products and services that are not specifically requested in this RFP, but which are   necessary 
to provide the functional capabilities proposed by the Proposer, shall be included in the 
proposal. 

 
4.6  Information Provided by RECEIVER 

Information included in or provided with this RFP is provided solely for the convenience of the 
Proposers. WHILE THIS INFORMATION IS BELIEVED TO BE ACCURATE, NO 
REPRESENTATION OR WARRANTY OF ANY KIND IS MADE BY THE RECEIVER AS TO 
THE ACCURACY OR COMPLETENESS OF THE INFORMATION INCLUDED IN OR 
PROVIDED WITH THIS RFP. Proposers are solely responsible for conducting such 
independent due diligence investigations as may be necessary for the preparation of proposals. 
The RECEIVER, the Government of Guam and its employees, consultants, agents and advisors 
are not responsible for the completeness or accuracy of any information distributed or made 
available, orally or in writing, during this procurement process. 

10

mailto:alicia.gswa@gmail.com
http://www.guamsolidwastereceiver.org/


 

 

4.7  Costs and Expenses of Proposers 

The RECEIVER shall have no liability under any circumstances for any costs or expenses 
incurred by Proposers in making a proposal, visiting and evaluating the Ordot Closure Facility, 
attending any meetings or interviews and participating in negotiations of the Trust Agreement, 
or in acquiring information, clarifying or responding to any condition, request or standard 
contained in this RFP. Each Proposer that participates in this procurement process does  so at 
its own  expense and risk, and agrees that the  RECEIVER,  the  District Court of Guam and 
the Government of Guam shall not reimburse any costs incurred during this process whether 
or not any award results from this solicitation. 

4.8  Cancellation or Modification of RFP and Rejection of Any and All Proposals 

The RECEIVER reserves the right to withdraw this RFP at any time and for any reason and to 
issue such clarifications, modifications, and/or addenda, as it may deem appropriate. If there is 
any disagreement or discrepancy between this RFP and any supplement or addendum, the 
most recent supplement or addendum shall govern. The RECEIVER reserves the right to waive 
irregularities in proposals, if such action is in the best interest of the RECEIVER. Any such waiver 
shall not modify any remaining RFP requirements or excuse the Proposer from full compliance 
with the RFP specifications and other Operation Agreement requirements if the Proposer is 
selected as Trustee. 

The RECEIVER shall accept all proposals for review that are prepared and submitted in 
conformance with this RFP, but reserves the right to accept or reject in whole  or in part any  or 
all proposals submitted. The RECEIVER reserves the right to request clarifications or 
corrections to proposals. The unreasonable failure of a Proposer to promptly supply information 
in connection with such a request may be grounds for a determination of non- responsibility and 
rejection of the proposal. Receipt of a proposal by the RECEIVER or submission of a proposal 
to the RECEIVER confers no rights upon the Proposer, nor does it obligate the RECEIVER or 
the District Court in any manner. The RECEIVER reserves, at its sole discretion, the right to 
determine which Proposers are qualified to provide services requested in this RFP. 

5.0 Form of the Proposal –  

5.1  Tab I - Operational and Management Plan and Technical Proposal 

1) Description of the Proposer’s staff to be employed and the role of each member, 
identifying all key personnel, in performing the proposed service(s). Attach resumes of all 
company officers, managers, and senior-level supervisors who will be involved in the 
management and delivery of the services; 
2) Description of all subcontractors, if any, to be used including their role, responsibility, 
staff, location, and reporting relationships; 

 
3) Proposed organizational structure, interrelationships, and interactions and specific 
plan describing how Proposer will work with the Operator and Independent Engineer; 

4) Describe such other activities and planning as contemplated to ensure smooth 
implementation of the Ordot Closure Facility Trustee responsibilities required pursuant to 
the Trust Agreement; 

5) Detailed plan of approach (including major tasks and sub-tasks) in performing 
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the service(s) proposed; 

6) Quality control methods, complaint management and resolution procedures; and 
7) Communication plans for how the Trustee will notify the District Court and resolve the 
situation resulting from problems or other events which may hinder operations.  The 
communication plans of the Trustee will be subject to the approval of the District Court. 

 

5.2  Tab II -  Exceptions to the Terms and Conditions of Agreement 
 

Proposer shall indicate any exceptions to the general terms and conditions of the RFP and/or 
draft trustee Agreement (as presented in Appendix). All exceptions must be listed, referencing 
the section of the RFP or Agreement to  which  they apply. Proposer shall describe the nature of 
each exception and provide proposed substitute language. Proposer shall indicate any additional 
information that would be required by  Proposer  to  complete  its  investigation  of the Ordot 
Closure Facility and execute the Operation Agreement. Proposer shall describe any constraints 
or requirements regarding the execution of the Trustee Agreement and identify any conditions 
attached to Proposer’s proposal. The RECEIVER and the District Court attaches considerable 
importance to the terms of the Trustee Agreement, and a proposal that is subject to significant 
modification to the draft Trustee Agreement or extensively conditioned may be rejected. After 
selection, Proposer will not be permitted to propose any exceptions not identified in Tab II of its 
proposal. 

5.3  Tab III - References 

Proposer shall include references where similar services and responsibilities have been  or 
are being provided. Name of person or entity, contact, address  and phone number  shall be 
provided for each reference along with a complete description of  the services  and nature 
of the entity to which said services are provided. 

 
5.4  Tab IV -  Financial Stability 

Proposer shall include any applicable findings of regulatory agencies or any pending or 
settled litigation that may have a bearing on the financial stability of the proposer or its ability 
to carry out its fiduciary duties pursuant to the Trustee Agreement.  Proposer shall highlight 
data that demonstrate financial strength and stability. Proposer shall also demonstrate the 
ability to obtain and maintain all insurance and financial security as required of a Trustee 
acting in the capacity required by the Trust Agreement. 

5.5  Tab V - Cost 

While the work of the Trustee is essential to the complex task of ensuring that the Ordot 
Dump Closure Facility remains in full compliance with the Consent Decree, the Post- 
Closure Plan of Care and it’s permits.  The technical and engineering work required to 
accomplish this will be conducted by highly qualified consultants who will be in place  when 
the Trustee assumes its role under the Trust Agreement. While not a complete description 
of all of its duties, (see Trust Agreement for a complete description), the work of the Trustee 
can be reasonably described in the following ways: 

1. Managing the Trust Fund of the Ordot Dump Closure Facility to ensure that it 
remains fully funded to accomplish the purposes of the Trust. 

2. Working with the Independent Engineer to ensure that the Operator performs to 
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the standards required in its contract and that the Operator is paid in a timely and 
accurate manner for all of the work it performs to meet these standards; 

3. Compensating the Independent Engineer in a timely and accurate manner for its 
work in compliance with its contract; 

 
4. Keeping the District Court and through the Court all of the parties to the Consent 

Decree fully informed as to the status of the Facility and any issues concerning 
its funding, maintenance and compliance. 

 
Much of the work the Trustee will oversee for the Operator or other contractors are repetitive 
and based on set fees to be charged by these respective contractors explicitly included in 
their contracts. For the Operator these are referred to and contractually defined as “Routine 
Services”. Unexpected or event caused services are referred to as “Non-Routine Services” 
and will be provided by either the Operator or a separate, qualified contractor chosen by the 
Trustee in a competitive procurement process. The Independent Engineer will advise the 
Trustee when a separate procurement process is justified but the decision to use such a 
process or the Operator will be exclusively up to the Trustee. 

The work of the Independent Engineer will be primarily that of technical assistance for the 
Trustee and the District Court to ensure that the work of the operator and any other 
contractors subsequently involved perform to acceptable levels to ensure that the Facility 
remains in full compliance with all permit requirements and the approved Post-Closure Plan. 
The Independent Engineer will be paid using standard hourly rates included in its contract. 
For Routine Services, the fees will be set in the Independent Engineer’s Contract.  The 
number of hours and rates, if different from the contract rates, for any extraordinary work  
will be  negotiated prior  to the work. 

While the pricing of the contractors will vary depending on the scope of the work to be done 
in the Non- Routine category, it will be either set by existing contracts and the Independent 
Engineer will be constantly available to assist the Trustee, ensuring that the pricing is both 
reasonable and necessary. 
Using the Scope of Work referenced in Section 3.0 and included in the Draft Trust Agreement 
(Attachment D), the proposer shall provide  its  cost  of  Trustee services for the first five  
years  of the Trust Agreement based on the assumptions to follow and the format provided 
in Attachment A proposed pricing for operation of the Ordot Closure Facility. 

 
5.6  Tab VI - Additional Fees 

If additional fees are required for any reason and the amount of such fees are not identified 
in the preceding cost section, they should be included in a fee schedule to be included in 
this section. All fees and compensation owed to the Trustee, payable under any aspect of 
the Trust Agreement, will be paid to the Trustee pursuant to the Agreement and subject only 
to the approval of the District Court of Guam. 

 

6.0 Security of Deposits. 
Deposits or investment certificates insured by the Federal Deposit Insurance Corporation 
or the Federal Savings and Loan Insurance Corporation do not require further security. To 
be eligible to receive or retain other active or inactive deposits, an eligible bank shall place 
with, or to the accounts of, the Government of  Guam, as security for such deposits,  
securities of  a type herein below specified, and approved by the Director of Administration, 
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in an amount  in value at least ten percent in excess of the amount of monies deposited 
with the bank: 

(a) Treasury notes or bonds of the United States, or those for which the faith and 
credit of the United States are pledged for the payment of principal and in interest; 

(b) Any evidence of indebtedness of the government of Guam; 
 
 

(c) Investment certificates of the Federal Home Loan Bank; 
 

(d) Such other securities as may be hereafter approved by the Director of 
Administration and the Governor of Guam. 

 
 

SOURCE: GC § 6313 amended by P.L. 13-104:1. 
 
7.0  Insurance Coverage Required: 

 
Type of Coverage Amount of Coverage 

Commercial General Liability Bodily Injury/Property $1,000,000 

Auto Liability $1,000,000 

Worker’s Compensation  Worker’s Comp – Statutory Limits 
Employer’s Liability Employer’s Liability $1,000,000 

  Fidelity Guarantee $500,000 blanket limit 
  E&O $2,000,000 

 
 

*************************************** 

Set forth in Attachment B, is a complete and accurate summary of the casualty insurance 
required of the Trustee. The Trustee shall be insured with financially sound and reputable 
insurance companies, in such amounts covering risks identified in Attachment B. 

The Receiver or the Court as the case may be, shall have received the following, each in form 
and substance satisfactory to the Receiver or the Court, as the case may be, evidence of: 

(a) The existence of the insurance required to be maintained together with evidence that    
GSWA and GBB in its capacity as Receiver for GSWA has been named as a loss 
payee, 

(b) GSWA and GBB in its capacity as Receiver for GSWA has been named as an 
additional insured on all policies. 
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Activities Fee Type
1 Fee 

Amount

Date 

Assessed
Reference

2

Basic Fee for Trustee

Trust Account Set-up fees

Trust Fund Management fees
3

Fees from any external Fund Managers

Performance Fees

Bill Payment Fees

Fees for allocating, transferring and reporting 

GSWA Commercial Customer Payments to GSWA
4

Fees for review of Operator and Independent 

Trustee Reports

Activities Fee Type
1 Fee 

Amount

Date 

Assessed
Reference

2

Basic Fee for Trustee

Trust Account Set-up fees

Trust Fund Management fees
3

Fees from any external Fund Managers

Performance Fees

Bill Payment Fees

Fees for allocating, transferring and reporting 

GSWA Commercial Customer Payments to GSWA4

Fees for review of Operator and Independent 

Trustee Reports

Activities Fee Type1 Fee 

Amount

Date 

Assessed
Reference2

Basic Fee for Trustee

Trust Account Set-up fees

Trust Fund Management fees3

Fees from any external Fund Managers

Performance Fees

Bill Payment Fees

Fees for allocating, transferring and reporting 

GSWA Commercial Customer Payments to GSWA4

Fees for review of Operator and Independent 

Trustee Reports

Activities Fee Type1 Fee 

Amount

Date 

Assessed
Reference2

Basic Fee for Trustee

Trust Account Set-up fees

Trust Fund Management fees3

Fees from any external Fund Managers

Performance Fees

Bill Payment Fees

Fees for allocating, transferring and reporting 

GSWA Commercial Customer Payments to GSWA4

Fees for review of Operator and Independent 

Trustee Reports

Activities Fee Type1 Fee 

Amount

Date 

Assessed
Reference2

Basic Fee for Trustee

Trust Account Set-up fees

Trust Fund Management fees
3

Fees from any external Fund Managers

Performance Fees

Bill Payment Fees

Fees for allocating, transferring and reporting 

GSWA Commercial Customer Payments to GSWA
4

Fees for review of Operator and Independent 

Trustee Reports

1

2 Attach an explanation of the basis for the charge.
3

4 Per Section VII of the Trust Agreement.

Should include all fees for traditional fund management and special fund management 

procedures required by the Trust Agreement.

"A" -  annual fee; "T" - transactional; "P" - payment processing fee, "N/R" - one-time non-

recurring fee

ATTACHMENT A - COST PROPOSAL FOR RFP002-19

Year 1

Year 2

Year 3

Year 4

Year 5
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ATTACHMENT B –STANDARD INSURANCE REQUIRMENTS 
 

During the term of the Contract except for Professional Liability Insurance coverage which must 
be maintained and apply for at least three years following Contract termination, the successful 
persons or damage to property which may arise out of the work by the Consultant, his agents, 
representatives, employees and subcontractors. 

A. General Liability 
 

1. Commercial general liability insurance including, but not limited to, protection for claims 
of bodily injury and property damage, personal and advertising injury and product and 
completed operations liability. 

2. Coverage shall be at least as broad as the standard Insurance Services Office 
Commercial General Liability form. 

3. Claims-made coverage is not acceptable. 
4. The limits of liability shall not be less than: 

 
Bodily Injury: $1,000.000 each occurrence, $2,000.000 aggregate 
Property Damage: $1,000,000 each occurrence 
Personal Injury: $1,000,000 each occurrence, $ 2,000,000 aggregate 

 
B. Automobile Liability 

 
1. Automobile liability insurance providing protection against claims of bodily injury and 

property damage arising out of ownership, operation, maintenance, or use of owned, 
hired, and non-owned automobiles. 

 
2. The limits of liability per accident shall not be less than: 

 
$1,000,000 as a Combined Single Limit. 

 
 

C. Workers Compensation 
 

1. Workers’ Compensation Insurance, with coverage as required by the Territory of 
Guam (unless the Consultant is a qualified self-insurer with the Territory of Guam), and 
Employers’ Liability Coverage. 

2. Employers’ Liability Coverage shall not be less than the statutory requirements. 
 

D. Professional Liability 
 

$1,000,000 per claim, $2,000,000 aggregate coverage must be maintained and apply for 
at least three (3) years following Contract expiration and earlier termination. 

 
E. Other Insurance Provisions and Miscellaneous Requirements 

 
1. The General Liability policy shall contain the following provisions: 

16



 

ATTACHMENT B 

Insurance Requirements (cont’d) 

 

a. The RECEIVER/TRUSTEE, its officers, employees, agents and volunteers 
shall be covered as additional insured as respects liability arising out of 
activities performed by or on behalf of the Consultant, products and completed 
operations of the Consultants, premises owned, occupied or used by the 
Consultant, or automobiles owned, lease hired or borrowed by the Consultant. 

b. The policies shall contain no special limitations on the scope of coverage 
afforded the RECEIVER/TRUSTEE, its officers, officials, employees, agent or 
volunteers. 

2. For any claims related to the project, the Consultant’s insurance coverage shall be primary 
insurances as respects the RECEIVER/TRUSTEE, its officers, officials, employees, agents or 
volunteers. RECEIVER/TRUSTEE’s insurance shall be excess of the Consultant’s insurance 
and shall not contribute to it. 

 
3. Any failure to comply with the reporting or other provisions of the policies on the part of the 
Consultant, including breaches of warranties, shall not affect coverage provided to the 
RECEIVER/TRUSTEE, its officers, officials, employees, agents or volunteers. 

 
4. The Consultant’s Workers’ Compensation and Employers’ Liability policies shall contain a 
waiver of subrogation in favor of the RECEIVER/TRUSTEE, its officers, officials, employees, 
agents or volunteers. 

 
5. Each insurance policy shall state that coverage will not be suspended, voided, cancelled by 
either party, reduced coverage in scope or in limits, non-renewed, or materially changed except 
after thirty (30) days prior written notice by mail has been given to the RECEIVER/TRUSTEE. 
Ten (10) days prior written notice by mail shall be given to the RECEIVER/TRUSTEE in the 
event of cancellation due to nonpayment of premium. 

 
6. Upon award of a Contract, the Consultant shall furnish the RECEIVER/TRUSTEE with 
Certificates of Insurance and original endorsements evidencing the coverage required by this 
section, and any supplementary conditions. If the RECEIVER/TRUSTEE requests, the 
Consultant shall furnish complete certified copies of all required insurance policies, including 
original endorsements specifically required. Approval of the insurance by the 
RECEIVER/TRUSTEE shall not relieve or decrease any liability by Consultant. 

 
7. The RECEIVER/TRUSTEE, at its discretion, may increase the amounts and types of 
insurance coverage required at any time during the term of the Contract by giving thirty (30) days’ 
written notice to Consultant. 

 
8. If the Consultant fails to procure or maintain insurance as required by this section, and any 
supplementary conditions, or fails to furnish the RECEIVER/TRUSTEE with proof of such 
insurance, the Consultant will be considered in breach of the contract. 
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ATTACHMENT B 

Insurance Requirements (cont’d) 

 
9. The failure of the RECEIVER/TRUSTEE to enforce in a timely manner any of the provisions 
of this section shall not act as a waiver to enforcement of any of these provisions at any time 
during the term of the Contract. 

 
 

F. Acceptability of Insurers is to be placed with a qualified insurer licensed to do business in 
the Territory of Guam. 

All insurance documents are to be sent to: 

Office of the Attorney General 
Risk Management Division 
287 West O’ Brien Drive  Hagatna, GU 96910  USA 
Telephone: (671)-475-3324 Facsimile: (671)-472-2493 
Email: law@guamattorneygeneral.com 

 
 

With copy to RECEIVER/TRUSTEE as follows: 
 

RECEIVER 
c/o The Guam Solid Waste Authority 
542 North Marine Corps Drive 
Tamuning, Guam 96913 
Attn: Alicia Fejeran 
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ATTACHMENT C – PROPOSAL FORMS 
 

PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 
 

TO: 
 

The undersigned, as Proposer, by his/her signature represents  that  he/she  is authorized 
to bind the Proposer for the amount(s) shown on the accompanying cost and compensation 
forms and hereby certifies full compliance with the terms and conditions, specifications and 
special provisions of the Request for Proposals Number RECEIVER- RFP002-19 and hereby 
declares that this proposal is made in good faith without fraud or collusion with any person 

or persons proposing on the same Agreement; that Proposer has carefully read and 
examined the entire document including all Appendices and understands all the same and 

that the Proposer or representative has made such personal investigation at the Ordot 
Closure Facility and its facilities operations, and conditions, as is necessary to determine 
the character and requirements attending the execution of the proposed services for 
operation of the Ordot Closure Facility and related assets as described in RFP Number 
RECEIVER-RFP002-19. The Proposer warrants that no person in its employment who has 
been convicted of a sex offense under the provisions of Chapter 

25 of Title  9  of the  Guam  Code Annotated, or convicted of an offense defined in Article 2 
of Chapter 28 of Title 9 of the Guam Code Annotated regardless of the jurisdiction in which 
the conviction was obtained, shall provide services on behalf of the Proposer relative to 
this procurement. If a Proposer is awarded a contract, and any person employed by the 
Proposer providing services under the resulting contract is subsequently convicted, then 

the Proposer warrants that it will notify the Government of the conviction within twenty-
four hours of the conviction, and will immediately  remove  such  convicted person from 

providing services under  the  resulting  contract. If  the  Proposer is found to be in violation 
of any of the provisions of this paragraph, then the Government shall give notice to the 
Proposer to take corrective action. The Proposer shall take corrective action within twenty-
four hours of notice from the Government, and the Proposer shall notify the Government 
when action has been taken. If the Proposer fails to take corrective steps within twenty-
four hours of notice from  the  Government,  then  the  Government in its sole discretion 
may suspend temporarily any resulting contract. 

 

The Proposer acknowledges that Proposer has not received or relied upon any representations or 

warranties of any nature whatsoever from the RECEIVER/TRUSTEE, the Government of Guam, its 

agents or employees, as to any conditions to be encountered in accomplishing the work specified in 

RECEIVER-RFP002-19 and that this proposal is based solely upon the Proposer’s own independent 

business judgment. 

 

The Proposer recognizes that Proposer will not be entitled to any additional compensation by reason of 

conditions being different from those anticipated, or by reason of failing to be fully acquainted with the 

Ordot Closure Facility site, facilities, design, permits, construction, plans and specifications, and the 

conditions and the work now in place or on account of interference by the RECEIVER/TRUSTEE’s 

activities or by any other activities which affect the proposed work. 

 

 
The undersigned hereby proposes and agrees that if this proposal is accepted for award of an 

Agreement, Proposer will contract with the RECEIVER/TRUSTEE to furnish all necessary labor, 

materials, equipment, machinery, tools, apparatus, supplies and other means for 
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Page 2 of 7 
 

PROPOSAL FORM C-1 

PROPOSER INFORMATION 

FORM 

(Continued) 
 

performing, and do all the work required to perform, the services herein specified in complete 
conformity with RFP Number R E C E I V E R - R F P 002-19 and the Operation Agreement to Operate 

the Ordot Closure Facility for the unit prices and for the calendar periods listed in this Proposal. 
 

The undersigned also agrees that if the foregoing proposal shall be selected by the 
RECEIVER/TRUSTEE, Proposer will meet with the RECEIVER/TRUSTEE within such time as the 
RECEIVER/TRUSTEE shall designate, to negotiate the final points of the Operation Agreement to 
Operate the Ordot Closure Facility, and within thirty (30) Days (Sundays and legal holidays excepted) 

after receiving notice of such selection, use best efforts to complete negotiation on outstanding issues, 
if any, so as to enter into the form of Agreement attached to RECEIVER- RFP002-19, for performing 
the services proposed herein, at the prices and for the time stated in this proposal and that Proposer 
will furnish the RECEIVER/TRUSTEE satisfactory financial security and certificates of insurance for 
coverage as stated in RECEIVER- RFP002-19. 

 

The undersigned agrees, and attaches hereto, Proposal Security in the amount of $10,000 (Certified 

Check, Irrevocable, Direct Pay Letter of Credit, or Proposal Bond), to be forfeited to the Solid Waste 
Management Division in case of failure on the part of the successful Proposer to enter into the attached 
form of Agreement to do the work covered by such proposal at the pricing and within the time as 
stated after having been selected for negotiations, and/or in the case of failure to negotiate in good 

faith with the RECEIVER/TRUSTEE after being selected for negotiations. The undersigned agrees that 
in case of failure to fulfill the obligations under the foregoing proposal and/or failure to furnish financial 
security as specified, the RECEIVER/TRUSTEE may, at RECEIVER/TRUSTEE’s option, determine that 
the undersigned has abandoned the rights and interests in such Agreement and that the Proposal 
Security has been forfeited to the Solid Waste Management Division, but otherwise, the Proposal 
Security shall be returned to the undersigned upon the execution of the Operation Agreement and the 
acceptance of the financial security. 

 

The undersigned agrees that if awarded the Operation Agreement, Proposer will start work January 

14, 2019, or on such other date as the RECEIVER/TRUSTEE and Proposer shall agree. 
 

In submitting this proposal, it is understood that the right is reserved by the RECEIVER/TRUSTEE   to 
reject any or all proposals, to award the Operation Agreement for the work proposed by the Proposer 
to other than the low-price Proposer, to waive irregularities and/or formalities, and in general, to 
make award in any manner deemed by it, in its sole discretion, to be in the best interest of the
 Solid Waste Management Division. 

 

The undersigned acknowledges receipt of addenda to RECEIVER-RFP002-19 and has indicated the date 
such addenda were received below. 

 

RFP Addenda Acknowledgement: 
 

No. 1 Date Received    

No. 2 Date Received    
No. 3 Date Received    
No. 4 Date Received    
No. 5 Date Received    
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PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 

(Continued) 

 

 
 

A. General Information 

Proposer Name:    

Address:    
 

Telephone:  Fax:  

Contact: 

Federal ID Number(TIN): 

Type of organization (corporation, joint venture, partnership, individual): 

 
 

If a corporation, list the names of all officers, directors, and shareholders possessing five 

percent or more of outstanding stock in the corporation. If a partnership, list the names of 

all general and limited partners. Attach additional sheets as necessary. 

B. Business Information 

1. Describe the nature of your current business: 

 
 

 

 
2. State length of time you have been in that business under your present name: 

 
 

 

 
3. With what other lines of business are you directly or indirectly affiliated? 
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PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 

(Continued) 

 

 
4. Have you ever failed to complete any contract awarded to you? 

 

If so, where and why? 
 

 

 

5. Has any officer or partner of your organization ever been an officer or partner of some 

other organization that failed to complete a contract? 
 

 

 

 

If so, state name of individual, other organization, reason therefore, and bonding company: 
 

 

 

6. Has any officer or partner of your organization ever failed to complete a contract handled 

in his or her own name? 
 

 

 

If so, state name of individual, name of owner, reason therefore, and bonding company: 
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Page 5 of 7 

 

 
PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 

(Continued) 
 

7. With what individuals or entities have you been associated as partner or otherwise during 

the last (7) years? Attach additional sheets as necessary. 
 

 

 

 

8. Has any Disposal Facility that you operated been the subject of administrative or judicial 

action for alleged violation of environmental or public health laws or regulations? If so, state 

the details and disposition. Attach additional sheets as necessary. 
 

 

 

 

9. Have you, your partners, members, joint venturers, parent corporation, or subsidiaries 

been a party to any lawsuits, including any current investigations, indictments, or pending 

litigation, within the last seven (7) years? If so, list these lawsuits. Attach additional sheets 

as necessary. 
 

 

 

10. List any and all actions occurring within the last seven (7) years which have resulted in 

revocation or suspension of any permit or authority to do business in any federal, state or 

local jurisdiction, recorded by Proposer, any officer or director thereof or any affiliate or 

related company. 
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PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 

(CONTINUED) 

 

 

11. List any and all actions occurring in the last seven (7) years that have resulted in the 

barring from public bidding recorded by Proposer, any officer or director thereof or any affiliate 

or related company. 
 

 

 

12. List any bankruptcy proceedings in the last seven (7) years recorded by Proposer, any 

affiliate or related company. 
 

 

 

 

C. Place of Direction and Main Office 

 
Following are the name and location of the main office of the Proposer and the place of 

business from which the services in the Operation Agreement will be directed. 

 
Main Office: Name of Company 

 

 

 

City and State 

 

 

 

Place of Business for Direction of Services under the Operation Agreement: 

Name of Company 

 
 

City and State 
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D. Ambiguity 

 
 

PROPOSAL FORM C-1 PROPOSER 

INFORMATION FORM 

(Continued) 

Page 7 of 7 

In case of ambiguity or lack of clarity in stating prices in the proposal, the 

RECEIVER/TRUSTEE shall have the right to construe such prices in a manner most 

advantageous to the Solid Waste Management Division or to reject the proposal. 

 

Company’s Authorized Agent: 

 

 

 
Signature 

 

 
 

Name and Title (Typed or Printed) 

 

 
 

Date 

 

 
 

Telephone No. 

 

 
 

Fax No. 

 

 
 

Email Address 
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PROPOSAL FORM C-2 

CERTIFICATION OF NONDISCRIMINATION IN 

EMPLOYMENT THIS FORM SHALL BE EXECUTED BY AN 

OFFICIAL 

AUTHORIZED TO BIND THE OFFEROR, 

DETACHED, AND MADE A PART OF ITS 

PROPOSAL 

 

 
During the performance of the Operation Agreement, the Proposer, as Operator, agrees 

as follows: 

 

 
1. The Operator shall not discriminate against any employee or applicant for 

employment because of race, religion, color, sex, sexual orientation, disability, or 

national origin. The Operator agrees to post in conspicuous places, available to 

employees and applicants for employment, notices setting forth the provisions of 

this nondiscrimination clause. 

 

2. The Operator, in all solicitations or advertisements for employees  placed  by  or on 

behalf of the Operation Agreement, shall state that  such  Operator  is  an equal 

opportunity employer. 

 

3. Notices, advertisements, and solicitations placed in accordance with federal law, rule 

or regulations shall be deemed sufficient for the purpose of meeting the requirements 

of this section. 

 

4. The Operator shall include the provisions of the foregoing Paragraphs 1, 2, and 3 above 

in every subcontract or purchase order so that the provisions shall be binding upon 

each subcontractor or vendor. 

 

 

 
 
 

Authorized Signature 

 
 

Title: 
 

Date 
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PROPOSAL FORM C-3 
 

AFFIDAVIT DISCLOSING OWNERSHIP and 

COMMISSIONS 
 

CITY OF  ) 

 

STATE OF  ) 

 

A. I, the undersigned, being first duly sworn, depose and say that I am an 

authorized representative of the Proposer and that [please check only one]: 

[ ] The Proposer is an individual or sole proprietor and owns the entire 

(100%) interest in the proposing business. 

[ ] The proposer is a corporation, partnership, joint venture, or association 

known as __________________________________________[ please 

state name of Proposer company], and the persons, companies, partners, or 

joint ventures who have held more that 10% of the shares or interest in the 

proposing business during the 365 days immediately preceding the 

submission date of the proposal are as follow [if none, please so state]: 

Name Address % of Interest 

 
 

 

 

 

B. Further, I say that the persons who have received or are entitled to receive a 

commission, gratuity or other compensation for procuring or assisting in obtaining 

business related to the bid or proposal for which this affidavit is submitted are as follows 

[if none, please so state]: 

 

Name Address Compensation 

 

 
 

 

C. If the ownership of the proposing business should change between the time this affidavit 

is made and the time an award is made or a contract is entered into, then I promise 

personally to update the disclosure required by 5 GCA §5233 by delivering another affidavit 

to the government. 
 

 

 

 
 

 
Subscribed and sworn to before me 

this  day of  _, 2018 

Signature of one of the following: 
Proposer, if the Proposer is an individual; 
Partner, if the Proposer is a partnership; 
Officer, if the Proposer is a corporation. 

 
 

NOTARY PUBLIC 

My commission expires:    
AG Procurement form 002 (Nov 17, 2005) 
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PROPOSAL FORM C-4 

AFFADAVIT re NON-CONCLUSION 

 
 

CITY OF  ) 

 

STATE OF  ) 

 

  [state name of affiant signing below], being 

first duly sworn, deposes and says that: 

 

The name of the proposing company or individual is [state name of company] 

  . 

The proposal for the solicitation identified above is genuine and not collusive or a sham. 

The Proposer has not colluded, conspired, connived or agreed, directly or indirectly, with any 

other Proposer or Person, to put in a sham proposal or to refrain from making an offer. The 

Proposer has not in any manner, directly or indirectly, sought by an agreement or collusion, 

or communication or conference, with any Person to fix the proposal price of Proposer or of 

any other Proposer, or to fix any overhead, profit or cost element of said proposal price, or 

of that of any other Proposer, or to secure any advantage against the Government of Guam 

or any other Proposer, or to secure any advantage against the Government of Guam or any 

Person interested in the proposed Agreement. All statements in this affidavit and in the 

proposal are true to the best of the knowledge of the undersigned. This statement is made 

pursuant to 2 GAR Division 4 § 3126(b). 

That I make this statement on behalf of myself as a representative of the Proposer, 

and on behalf of the Proposer’s officers, representatives, agents, subcontractors, and 

employees. 

 

 

 
 

Signature of one of the following: 

Proposer, if the Proposer is an individual; 

Partner, if the Proposer is a partnership; Officer, 

if the Proposer is a corporation. 

 

Subscribed and sworn to before me 

this  day of  , 2018. 

 

 
NOTARY PUBLIC 

My commission expires  ,    

 

 

 

AG procurement form 003 (July 12, 2010) 
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PROPOSAL FORM C-5 

AFFADAVIT re NON-GRATUITIES or KICKBACKS 

 
 

CITY OF  ) 

 

STATE OF  ) 

    [state name of affiant signing 

below], being first duly sworn, deposes and says that: 

1. The name of the proposing firm or individual is [state name of Proposer 

company]  . 

Affiant is  [state one of the following: the Proposer, a 

partner of the Proposer, an officer of the Proposer] making the foregoing identified bid or 

proposal. 

2. To the best of affiant’s knowledge, neither affiant, nor any of the Proposer’s 

officers, representatives, agents, subcontractors, or employees have violated, are 

violating the prohibition against gratuities and kickbacks set forth in 2 GAR Division 4 § 

11107 (e). Further, affiant promises, on behalf of Proposer, not to violate the prohibition 

against gratuities and kickbacks as set forth in 2 GAR division 4 § 11107 (e). 

3. to the best of affiant’s knowledge, neither affiant, nor any of the Proposer’s 

officers, representatives, agents, subcontractors, or employees has or have offered, given 

or agreed to give, any Government of Guam employee or former Government of Guam 

employee, any payment gift, kickback, gratuity or offer of employment in connection with 

the Proposer’s proposal. 

4. I make these statements on behalf of myself as a representative of the 

Proposer, and on behalf of the Proposer’s officers, representatives, agents, 

subcontractors, and employees. 

 

 

 

 
 

Signature of one of the following: 

Proposer, if the Proposer is an individual; 

Partner, if the Proposer is a partnership; Officer, 

if the Proposer is a corporation. 

 
Subscribed and sworn to before me 

this  day of  , 2018. 

 

 
NOTARY PUBLIC 

My commission expires  ,  

 

 

 

AG procurement form 004 (July 12, 2010) 
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PROPOSAL FORM C-6 

AFFIDAVIT RE ETHICAL STANDARDS 

 
 

CITY OF  ) 

 

STATE OF  ) 

 

 

  [state name of affiant signing 

below], being first duly sworn, deposes and says that: 

The affiant is  [state one of the following: 

The Proposer, a partner of the Proposer, an officer of the Proposer]making the foregoing 

identified bid or proposal. To the nest pf affiant’s knowledge, neither a affiant nor any 

officers, representatives, agents, subcontractors or employees of Proposer have knowingly 

influenced any Government of Guam employee to breach any of the ethical standards set 

forth in 5 GCA Chapter 5, Article 11. Further, affiant promises that neither he nor she , nor 

any officer, representative, agents, subcontractor, or employee of Proposer will knowingly 

influence any Government of Guam employee to breach any ethical standards set forth in 5 

GCA Chapter 5 Article 11. These statements are made pursuant to 2 GAR Division 4 § 

11103 (b). 

 

 

 

 
 

Signature of one of the following: 

Proposer, if the Proposer is an individual; 

Partner, if the Proposer is a partnership; Officer, 

if the Proposer is a corporation. 

 

Subscribed and sworn to before me 

this  day of  , 2018. 

 

 
NOTARY PUBLIC 

My commission expires  ,  

 

 

 

AG procurement form 005 (July 12, 2010) 
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PROPOSAL FORM C-7 

DECLARATION RE COMPLIANCE WITH U.S. DOL WGE DETERMINATION 

Procurement No.: RECEIVER-RFP002-19 

Name of Proposer Company:     

I,  hereby 

certify under penalty of perjury: 

(1) That I am  [please select one: the Proposer, a 

partner of the Proposer, an officer of the Proposer] making the bid or proposal in the 

foregoing identified procurement; 

(2) That I have read and understand the provisions of 5 GCA § 5801 and § 5802 

which read: 
§ 5801. Wage Determination Established. 

In such cases where the Government of Guam enters into contractual 

arrangements with a sole proprietorship, a partnership or a corporation 

("contractor") for the provision of a service to the Government of Guam, and in 

such cases where the contractor employs a person(s) whose purpose, in whole or 

in part, is the direct delivery of service contracted by the Government of Guam, 

then the contractor shall pay such employee(s) in accordance with the Wage 

Determination for Guam and the Northern Mariana Islands issued and promulgated 

by the U.S. Department of Labor for such labor as is employed in the direct 

delivery of contract deliverables to the Government of Guam. 

The Wage Determination most recently issued by the U.S. Department of 

Labor at the time a contract is awarded to a contractor by the Government of Guam 

shall be used to determine wages, which shall be paid to employees pursuant to 

this Article. Should any contract contain a renewal clause, then at the time of 

renewal adjustments, there shall be made stipulations contained in that contract 

for applying the Wage Determination, as required  by this Article, so that the  

Wage Determination  promulgated by the U.S. Department of Labor on a date 

most recent to the renewal date shall apply. 

 

§ 5802. Benefits 

 

In addition to the Wage Determination detailed in this Article, any contract 

to which this Article applies shall also contain provisions mandating health and 

similar benefits for employees covered by this Article, such benefits having a 

minimum value as detailed in the Wage Determination issued and promulgated by 

the U.S. Department of Labor, and shall contain provisions guaranteeing a 

minimum of ten (10) paid holidays per annum per employee. 

(3) That the Proposer is in full compliance with 5 GCA § 5801 and § 5802, as may be 

applicable to the procurement referenced herein; 

 

(4) That I have attached the most recent wage determination applicable to Guam issued 

by the U.S. Department of Labor. [INSTRUCTIONS - Please attach!] 

 

 
 

Signature 
 

AG Procurement form 006 (February 16, 2010) 
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PROPOSAL FORM C-8 

AFFIDAVIT re CONTINGENT FEES 

 

CITY OF  ) 

) ss. 

STATE OF  ) 
 

  [state name of affiant signing below], 

being first duly sworn, deposes and says that: 

 
1. The name of the Proposer or individual is [state name of 

company] 

  . 
 

2. As a part of the Proposer’s proposal, to the best of my knowledge, the Proposer 

has not retained any person or agency on a percentage, commission, or other contingent 

arrangement to secure this contract. This statement is made pursuant to 2 GAR Division 4 

§ 11108(f). 

 
3. As a part of the Proposer’s  bid or proposal, to the best of my knowledge,    

the Proposer has not retained a person to solicit or secure a contract with the government 

of Guam upon an agreement or understanding for a commission, percentage, brokerage, 

or contingent fee, except for retention of bona fide employees or bona fide established 

commercial selling agencies for the purpose of securing business. This statement is made 

pursuant to 2 GAR Division 4 § 11108(h). 

 
4. I make these statements on behalf of myself as a representative of the Proposer, 

and on behalf of the Proposer’s officers, representatives, agents, subcontractors, and 

employees. 

 

 

 

 

 
 

Signature of one of the following: 

Proposer, if the Proposer is an individual; 

Partner, if the Proposer is a partnership; Officer, 

if the Proposer is a corporation. 

 

Subscribed and sworn to before me 

this  day of  , 2018. 

 
NOTARY PUBLIC 

My commission expires   

 
 

AG procurement form 005 (July 12, 2010) 
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ORDOT DUMP POST-CLOSURE FACILITY CUSTODIAL TRUST AGREEMENT 

 
This Custodial Trust Agreement (the “Trust Agreement”) is entered into this ___ day of 

(month), 2018 (the “Effective Date”), by and between ______________ as trustee (the “Trustee”), 
and the Receiver, in its capacity as Receiver for the Guam Solid Waste Authority (the “Grantor”), 
pursuant to the terms of Court Orders in United States v. Government of Guam, Civil Case No. 02-
00022 (D. Guam).   

 
RECITALS 

 
WHEREAS, on August 7, 2002, the United States, on behalf of the United States 

Environmental Protection Agency (“EPA”), filed a complaint against the Government of Guam 
under the Clean Water Act, asserting claims for civil penalties and injunctive relief relating to 
Government of Guam’s unpermitted leachate discharges from the Ordot Dump to waters of the 
United States, including the Lonfit River and its tributaries; and 
 

WHEREAS, on February 11, 2004, the District Court of Guam (the “Court”) entered a 
Consent Decree between the United States and the Government of Guam, in which the Government 
of Guam, among other things, agreed to close the Ordot Dump in accordance with Guam law, to 
cease all discharges to waters of the United States from the Dump, to implement post-closure care 
of the Dump in accordance with Guam law, and to construct and operate a new landfill; and 

 
WHEREAS, on January 31, 2007, the United States filed a motion to enforce the Consent 

Decree, contending that the Government of Guam had failed to comply with Consent Decree 
deadlines to award contracts for the closure of the Ordot Dump and the construction of a new 
landfill, and requesting the Court to issue an Order enforcing the Decree; and 

 
WHEREAS, pursuant to an Order dated March 17, 2008, the Court appointed Gershman, 

Brickner & Bratton, Inc. (“GBB”) as Receiver for the Government of Guam Solid Waste 
Management Division of the Department of Public Works (the “Solid Waste Management 
Division”) in order to enforce the terms of the Consent Decree (the “Receivership Order”); and  
 

WHEREAS, in the Receivership Order, the Court ordered that the Receiver shall have full 
power and authority to enforce the terms of the Consent Decree, and shall assume all of the 
responsibilities, functions, duties, powers, and authority of the Solid Waste Management Division; 
and  

 
WHEREAS, on April 18, 2011, the Guam Legislature passed the Guam Solid Waste 

Authority Act, 10 Guam Code Ann. Ch. 51, naming the Guam Solid Waste Authority (“GSWA”), 
an autonomous agency, as the successor to the Solid Waste Management Division; and 

 
WHEREAS, on September 2, 2011, the Court vested the Receiver with full power and 

authority over GSWA to the full extent of the Receiver’s authority over the Solid Waste 
Management Division pursuant to the Receivership Order; and  

 
WHEREAS, on May 27, 2015, the Court issued an Order, directing the Receiver to develop 
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a financing plan that includes a dedicated financing mechanism to secure funds necessary to fully 
implement all post-closure care and monitoring actions at the Ordot Dump; and 

 
WHEREAS, on October 21, 2015, the Receiver presented a financing plan that included a 

dedicated funding mechanism to ensure payments into a trust fund that is managed by an 
independent trustee and dedicated to post-closure care; and 

 
WHEREAS, on May 2, 2016, the Court issued an Order approving the Receiver’s financing 

plan to fund post-closure care at the Ordot Dump; and 
 
WHEREAS, on August 12, 2016, the Court issued an Order approving the Receiver’s 

request to establish a separate bank account, the Ordot Dump Post-Closure Care Reserve account, 
to begin accumulating the funds needed to cover the cost of the post-closure care of the Ordot 
Dump; and 

 
WHEREAS, EPA and the Guam Environmental Protection Agency (“Guam EPA”) have 

promulgated certain regulations applicable to the Grantor, requiring that the owner of the Ordot 
Dump Post-Closure Facility (or “Facility”) shall provide assurance that funds will be available 
when needed for post-closure care of the Facility; and 

 
WHEREAS, the Receiver, on behalf of GSWA, and in accordance with the Court’s Orders, 

has elected to establish a trust as the financial assurance mechanism to provide all such financial 
assurance for post-closure care of the Facility; and 

 
WHEREAS, the Receiver, on behalf of GSWA, issued a Request for Proposals (RFP No. 

RFP001-17) for the operation of the Ordot Dump Post-Closure Facility; and 
 
WHEREAS, Brown and Caldwell Constructors, entered into a contract to become the 

Operator of the Ordot Dump Post-Closure Facility on May 8, 2018; and  
 

WHEREAS, the Receiver, on behalf of GSWA, issued a Request for Proposals (RFP 
No.002-19) for a Trustee to manage the financial arrangements for the Ordot Dump Post-Closure 
Facility’s post-closure care in accordance with the Post-Closure Plan approved by Guam EPA and 
EPA, and to perform certain due diligence with respect to the Facility; and 
 

WHEREAS, following an evaluation and selection process by the Receiver, on behalf of 
GSWA, {Trustee name} was selected as the best proposer with the necessary skills, experience, and 
expertise to perform the duties of Trustee for the Ordot Dump Post-Closure Facility, and the 
Trustee is willing to act as trustee pursuant to this Trust Agreement; and 

 
WHEREAS, this Trust Agreement is created pursuant to Court Order and to effectuate the 

terms of the Consent Decree. 
 
NOW, THEREFORE, in consideration of the mutual covenants and agreements contained 

herein, {Trustee name} and the Receiver, acting on behalf of GSWA, the Grantor, intending to 
legally bind themselves and their respective successors and assigns, hereby covenant and agree as 
follows:  
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Section I 
 

Definitions 
 

 1.0 For all purposes of this Trust Agreement, capitalized terms used herein shall have 
the meanings set forth below: 
 

a. “Beneficiaries” shall mean the United States, on behalf of EPA, and Guam EPA. 
 

b. “Consent Decree” means the Consent Decree entered by the Court in United States 

v. Government of Guam, Civil Case 1:02-cv-00022 (D. Guam), on February 11, 
2004. 

 
c. “Court” shall mean the District Court of Guam. 

 
d. “EPA” shall mean the U.S. Environmental Protection Agency and any successor 

agency. 
 

e. “Grantor” shall mean the Guam Solid Waste Authority, the Owner of the Ordot 
Dump Post-Closure Facility, which enters into this Trust Agreement, and any 
successor agency or assigns. 

 
f. “GSWA” shall mean the Guam Solid Waste Authority and any successor agency. 

 
g. “Guam EPA” shall mean the Guam Environmental Protection Agency and any 

successor agency. 
 

h. “Independent Engineer” shall mean a properly licensed and qualified engineer or 
engineering firm initially designated by the Receiver and subsequently designated by 
the Trustee. 

 
i. “Operator” shall mean the Person(s) responsible for the overall operations of the 

Ordot Dump Post-Closure Facility as initially contracted by the Receiver and 
subsequently contracted by the Trustee. 

 
j. “Ordot Dump Post-Closure Facility” or “Facility” shall mean the landfill closure 

facilities, equipment, and real property located on the site of the Ordot Dump and 
related contiguous properties on Dero Drive located in the Municipalities of Chalan 
Pago-Ordot and Asan, Guam, and all other real property that may now or in the 
future be acquired for Post-Closure Care operations as designated by the Receiver or 
the Trustee after the Receivership has ended, and all improvements and 
appurtenances thereto. 

 
k. “Ordot Dump Post-Closure Care Reserve Account” shall mean the account 

originally established by the Receiver pursuant to the Court’s Order dated August 
12, 2016, approving a separate bank account to accumulate the funds needed to 
cover the cost of the Post-Closure Care of the Ordot Dump.  Subject to the Court’s 
Order dated _____________, 2019, the Ordot Dump Post-Closure Care Reserve 
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Account shall be transferred to the Trustee for deposit into the Trust Fund for the 
Post-Closure Care of the Facility as more fully described in Schedule B. 

 
l. “Owner” shall mean the Guam Solid Waste Authority who owns the Ordot Dump 

Post-Closure Facility. 
 

m. “Paragraph” shall mean a portion of this Trust Agreement identified by an Arabic 
numeral or a lower case letter.  

 
n. “Permits” shall mean any and all permits issued by Guam EPA and/or EPA, 

including, but not limited to, a RCRA Subtitle D Post-Closure Care permit, a storm 
water permit, a National Pollutant Discharge Elimination System (“NPDES”) 
permit, air permits, and such other permits as may be required to operate and 
maintain the Ordot Dump Post-Closure Facility. 

 
o. “Person” shall mean an individual, corporation, company, partnership, joint venture, 

association, trust, charitable foundation, unincorporated organization, government or 
any agency or political subdivision thereof. 

 
p. “Post-Closure Care” shall mean operation, maintenance, reporting, and monitoring 

activities at the Ordot Dump Post-Closure Facility as required by the Post-Closure 
Care Plan approved by Guam EPA and EPA. 

 
q. “Post-Closure Care Plan” or “Post-Closure Plan” shall mean a document, together 

with all appendices and amendments, approved by Guam EPA and EPA, describing 
the activities, procedures, oversight, and reporting required for the Ordot Dump 
Post-Closure Facility during the Post-Closure Period. 

 
r. “Post-Closure Period” shall mean the period commencing on March 1, 2016, and 

continuing for thirty calendar years thereafter, which may be extended if Guam 
EPA, EPA, and/or the Court determine that an extension of this period of Post-
Closure Care is needed to protect human health or the environment. 

 
s. “Receiver” shall mean GBB, in its capacity as Receiver for GSWA.  Under the terms 

of the Receivership Order and applicable subsequent Court Orders, the Receiver has 
the full power and authority to enforce the terms of the Consent Decree, and has 
assumed all of the responsibilities, functions, duties, powers, and authority of 
GSWA. 

 
t. “Section” shall mean a portion of this Trust Agreement identified by a Roman 

numeral.  
 

u. “Trust” shall mean the Ordot Dump Post-Closure Facility Trust established pursuant 
to this Ordot Dump Post-Closure Facility Custodial Trust Agreement. 

 
v. “Trust Agreement” shall means this Ordot Dump Post-Closure Facility Custodial 

Trust Agreement to provide for Trustee services for the Ordot Dump Post-Closure 
Facility, together with all Appendices, Schedules, and amendments.  
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w. “Trust Fund” shall mean any and all assets of the Trust, including, without 

limitation, the Ordot Dump Post-Closure Facility, proceeds transferred from the 
Ordot Dump Post-Closure Care Reserve Account, all amounts withheld by the 
Trustee under Paragraph 7.2.c. and deposited into the Trust Fund, and all proceeds 
from investment of the Trust Fund under Paragraph 7.2.d. 

 
x. “Trustee” shall mean the trustee who enters into this Trust Agreement and any 

successor Trustee.  The Trustee must be an entity that has authority to act as a trustee 
and whose trust operations are regulated and examined by a Federal, state or 
territorial agency. 

 
Section II 

 
Authority and Establishment of Trust and Trust Fund 

 
 2.1 Authority.  The authority for this Trust Agreement is derived from the Court’s Order 
dated May 2, 2016, in which the Court approved the Receiver’s financing plan to fund Post-Closure 
Care at the Ordot Dump, and the Consent Decree, which required the Government of Guam to 
implement Post-Closure Care of the Ordot Dump in accordance with Guam law. 
 
 2.2. Trust Establishment.  The undersigned representatives for the Trustee and the 
Receiver certify that they are fully authorized to execute this Trust Agreement and to bind the 
Trustee and GSWA, the Grantor, respectively to this Trust Agreement.  The parties agree not to 
contest the validity of this Trust Agreement in any subsequent proceeding arising from it.  The 
Receiver, in its capacity as Receiver for GSWA, and the Trustee hereby establish, on behalf of the 
Beneficiaries, the Ordot Dump Post-Closure Facility Trust.   
 

2.3. Establishment of Trust Fund.  The Grantor and the Trustee hereby establish a Trust 
Fund for the benefit of the Beneficiaries.  The Grantor and Trustee intend that no third party have 
access to the Trust Fund except as herein provided.  The Trust Fund is established initially as 
consisting of the Ordot Dump Post-Closure Facility, which is acceptable to the Trustee, described 
in Schedule B hereto.  The Trust Fund shall be initially funded as provided in Paragraph 4.1. 
 

Section III 
 

Name and Purpose of Trust 
 

 3.1. Name.  This Trust shall be known as the “Ordot Dump Post-Closure Facility Trust” 
(the “Trust”). 
 

3.2. Trust Purpose.  The purpose of this Trust is to function for the sole benefit of the 
Beneficiaries to:  (1) receive, hold, and manage in trust the Trust Fund, which has been designated 
by the Court for the care and maintenance of the Ordot Dump Post-Closure Facility; (2) make 
distributions from the Trust Fund as reasonably necessary to execute the purpose of this Trust and 
to implement the approved Post-Closure Care Plan as it may be amended and approved by Guam 
EPA and EPA; and (3) complete the Post-Closure Care requirements for the Ordot Dump Post-
Closure Facility as required by the Consent Decree and the approved Post-Closure Plan, and as 
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approved by the Court. 
 

Section IV 
 

Funding of Trust and Acceptance of Trust 
 

 4.1. Funding of Trust.  Pursuant to the Court’s Order dated August 12, 2016, the 
Receiver established the Ordot Dump Post-Closure Care Reserve Account to accumulate the funds 
needed to cover the cost of the Post-Closure Care of the Ordot Dump.  Subject to the Court’s Order 
dated _____________, 2019, the Ordot Dump Post-Closure Care Reserve Account shall be 
transferred to the Trustee to initially fund the Trust Fund.  Such initial funding and any other funds 
transferred to the Trustee pursuant to this Trust Agreement shall be referred to as the Trust Fund, 
together with all earnings and profits thereon, less any payments or distributions made by the 
Trustee pursuant to this Trust Agreement. 
 

4.2. Trust Acceptance.  By executing this Trust Agreement, the Trustee hereby accepts 
the duties, obligations, and requirements specifically imposed on it by this Trust Agreement and the 
fiduciary trust obligations established by this Trust Agreement, and agrees to carry out and perform 
such duties, obligations, and requirements as set forth in this Trust Agreement for the benefit of the 
Beneficiaries. 

 
4.3. Schedule A.  This Trust Agreement pertains to the Facility and cost estimates 

identified on the attached Schedule A.  [On Schedule A, for the Facility, list the EPA Identification 
Number, name, address, and the current Post-Closure Care cost estimates for which financial 
assurance is demonstrated by this Trust Agreement.]  The Trustee shall update Schedule A of the 
Trust Agreement to include the current Post-Closure Care cost estimates approved by Guam EPA 
and EPA within 60 days of notification by the United States, EPA, or Guam EPA that the cost 
estimates have been approved.  The notification shall include a copy of the approved cost estimates. 

 
Section V 

 
Obligations of the Trustee 

 
5.1. The Trustee shall:  

a. Accept assignment of the contract for the Ordot Dump Post-Closure Facility from 
the Receiver and shall cause contractual employment of an Operator of the Ordot 
Dump Post-Closure Facility to be maintained on a continuous basis throughout the 
Post-Closure Period through either the initial contract assigned to the Trustee by the 
Receiver or subsequent Operators contractually employed pursuant to the 
requirements of this Trust Agreement;   

b. Protect title to the Ordot Dump Post-Closure Facility and all surrounding land 
included in the Facility at the time this Trust Agreement is established.  Title shall 
remain vested in GSWA throughout the duration of this Trust Agreement; 

 
c. Cause to be performed such measures as are necessary or appropriate to comply with 

the Permits and the approved Post-Closure Care Plan; 
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d. Authorize reasonable access, in coordination with the Operator, to the Ordot Dump 

Post-Closure Facility by Guam EPA, EPA or their properly authorized 
representatives, contractors, and agents, and others authorized by the Court; 

 
e. Employ reasonable methods to control access to and prevent unauthorized entry 

upon, use of, or damage to the Ordot Dump Post-Closure Facility; 
 
f. Comply with all relevant provisions of this Trust Agreement, the Consent Decree, 

and Orders of the Court; and 
 

g. With receipt of an appropriately itemized bill and associated report, make payment 
to an Operator or other person authorized by this Trust Agreement to conduct Post-
Closure Care, if the Trustee determines that the Post-Closure Care expenditures are 
in accordance with the approved Post-Closure Plan, the Operator Agreement or 
otherwise justified to protect human health or the environment 

 
Section VI 

 
Powers of the Trustee 

 
6.1. Express Powers of Trustee.  In addition to the powers conferred by law or elsewhere 

in this Trust Agreement, the Trustee shall have, solely as a fiduciary, full and ample rights, powers, 
and authority, without obtaining prior Court approval, to do any and all things which the Trustee 
shall reasonably deem necessary or advisable to administer and carry out the purpose of the Trust, 
including the following rights and powers, but subject to any limitations set forth in this Trust 
Agreement: 
 

a. To execute the duties of the Trustee as defined herein, and to oversee the Operator of 
the Ordot Dump Post-Closure Facility and the Independent Engineer in compliance 
with the terms and conditions of their respective agreements; 

 
b. With the approval of the Court, to solicit proposals for the services of a new 

Operator or Independent Engineer upon the termination of or in anticipation of the 
termination of the contracts assigned to the Trustee by the Receiver upon the 
initiation of the Trusteeship, provided, however, that the contracts assigned to the 
Trustee upon the initiation of the Trusteeship may only be terminated in full 
compliance with the provisions of those contracts; 
 

c. To make payments from the Trust Fund that the Trustee has determined are in 
accordance with the approved Post-Closure Plan, or otherwise justified to protect 
human health or the environment.  Within 60 days of receiving an appropriately 
itemized bill and associated report, the Trustee shall complete its determination for 
payment.  The Trustee shall provide a detailed written statement to the Operator or 
any other authorized contractor or vendor of reasons for any payment or portion of 
payment that is withheld; 

 
d. To employ and timely compensate the Operator of the Ordot Dump Post-Closure 
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Facility in compliance with the terms of the Operator’s agreement to operate the 
Ordot Dump Post-Closure Facility, and such engineers, environmental consultants, 
project managers, and such other assistance as may be reasonably necessary to 
ensure the continuous maintenance and operation of the Ordot Dump Post-Closure 
Facility, in compliance with the approved Post-Closure Plan.  Whenever the Trustee 
shall determine it necessary to ascertain the technical compliance of any work 
performed prior to payment, it shall request the review and approval of the 
Independent Engineer; 

 
e. To employ and timely compensate the Independent Engineer in compliance with the 

terms of the Independent Engineer’s agreement; 
 
f. To report all necessary information to the Court, the United States, and appropriate 

officials of the Government of Guam to facilitate a full and complete accounting for 
the Trust, and to fully cooperate with audits conducted by the Court, EPA, or the 
Government of Guam or its duly authorized representatives; and 

 
g. To obtain or cause to be obtained property, casualty, and liability insurance for the 

Trust. 
 
h. Sale or Disposal of Property of the Trust Estate.  The Trustee, subject to all 

requirements and conditions of this Trust Agreement and the approved Post-Closure 
Plan, may allow or contract for the sale or disposal of excess surplus personal 
property that may have value for salvage or recycling to be sold, removed or 
disposed of; the monetary value of which shall be deposited to the Trust Fund.  This 
provision shall not be applicable to real property as described in Paragraph 5.1.b. 
and Schedule B, none of which shall be sold, disposed or otherwise exchanged 
during the Post-Closure Period. 

 
i. Authority to Represent the Trust before Government Agencies.  The Trustee shall 

represent this Trust with regard to any matter concerning this Trust or its purpose 
before any federal, state, or territorial agency or authority that has authority or 
attempts to exercise authority over any matter that concerns this Trust and/or the 
Ordot Dump Post-Closure Facility. 

 
j. Limitation on the Trustee.  The Trustee shall not undertake any activity on behalf of 

the Trust, except as and to the extent the same is deemed by the Trustee to be 
necessary or proper for the conservation or protection of the Facility, the Trust Fund, 
or for achieving the purposes of this Trust Agreement. 

 
k. Construction and Exercise of Powers.  Notwithstanding anything else appearing 

herein, the powers of the Trustee shall be construed and exercised so as not to 
jeopardize either:  (a) the status of this Trust as exempt from income taxation under 
the provisions of the Internal Revenue Code and other applicable law, or (b) the 
status of the Facility as exempt from real estate taxation under Guam law. 
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Section VII 
 

Ordot Dump Post-Closure Facility Trust Fund Management 
 

7.1. The Trustee shall invest and reinvest the principal and income of the Trust Fund and 
shall keep the Trust Fund invested as a single fund, without distinction between principal and 
income, in accordance with general investment policies and guidelines herein.  In investing, 
reinvesting, exchanging, selling, and managing the Trust Fund, the Trustee shall discharge its duties 
with respect to the Trust Fund solely in the interest of the Beneficiaries, and with the care, skill, 
prudence, and diligence under the circumstances then prevailing which persons of prudence, acting 
in a like capacity and familiar with such matters, would use in the conduct of an enterprise of a like 
character and with like aims. 
 

7.2. Responsibilities of the Trustee include, but are not limited to, the following: 
 

a. The Ordot Dump Post-Closure Care Reserve Account.  Pursuant to the Court’s 
Order dated ____________, 2019, the Trustee shall accept the funds accumulated in 
the Ordot Dump Post-Closure Care Reserve Account from the Receiver and shall 
deposit the funds into the Trust Fund for Post-Closure Care.  The Trustee shall 
continue to receive, hold, and manage the Trust Fund to cover the cost of the Post-
Closure Care of the Ordot Dump and to execute the purpose of this Trust. 

b.  Collection of Tipping Fees.  Pursuant to the Court’s Order dated _________, 2019 
all commercial waste haulers on Guam that were billed $20,000 or more per month 
during the preceding calendar year or those that can reasonably be assumed will be 
billed $20,000 or more per month during the current calendar year, shall pay all 
tipping fees owed to GSWA to the Trustee.  Such payments shall be made 
electronically via Automated Clearing House (“ACH”) to the credit of an account 
designated by the Trustee. 
 

c. Amount Withheld.  Until the Trust Fund is fully funded in accordance with the 
current Post-Closure Care cost estimates in Schedule A and the Court’s Orders, on 
the first working day of each month, the Trustee shall withhold, on a pro-rata basis, 
from the payments received from tipping fees from commercial waste haulers in the 
previous month, the amount of $375,758 for deposit into the Trust Fund for Post-
Closure Care.  The balance of tipping fees collected the previous month, after 
deducting $375,758, shall be immediately transmitted electronically via ACH to the 
GSWA account designated by the Board of Directors of GSWA.  The Trustee shall 
also immediately transmit to GSWA a full accounting of the amount received from 
each commercial hauler, the amount deducted, and the amount being transmitted to 
GSWA. 

 
d. Investment of Trust Fund.  The Trust Fund shall be invested at all times for the 

exclusive benefit of the Trust and its Beneficiaries.  The Trustee shall invest and 
reinvest principal and income of the Trust Fund in those investments that are 
reasonably calculated to preserve the principal value, taking into account the need 
for the safety and liquidity of principal required by the purposes of the Trust, and not 
of speculating or carrying on any business for profit or derivation of gains therefrom.  
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The right and power of the Trustee to invest and reinvest the Trust Fund shall be 
limited to investments in United States direct obligations, obligations guaranteed by 
agencies of the United States government, common trust funds or mutual funds that 
invest in United States direct or guaranteed obligations, or bank accounts or 
certificates of deposit to the extent such are insured by the federal government.  Such 
investments shall be in maturities structured, to the extent possible, to produce the 
estimated funds needed for each year of the approved Post-Closure Care Plan for the 
Facility, as it may be revised from time to time.  Any funds not required for the 
execution of the Post-Closure Care Plan for any year shall be held in reserve by the 
Trustee in short-term investments guaranteed by the full faith and credit of the 
United States as a contingency fund for necessary but unanticipated expenditures not 
specifically covered in the approved Post-Closure Care Plan’s estimates for any year 
of the Post-Closure Period. 
 

e. Taxes and Expenses.  All taxes of any kind that may be assessed or levied against or 
in respect to the Trust Fund and all brokerage commissions incurred by the Trust 
Fund shall be paid from the Trust Fund.  All other expenses incurred by the Trustee 
in connection with the administration of this Trust, including fees for legal services 
rendered to the Trustee, the compensation of the Trustee, and all other proper 
charges and disbursements of the Trustee shall be paid from the Trust Fund. 

 
f. Annual Budgets.  By October 1 of each year during the life of the Trust, the Trustee 

shall submit to the Court a budget for the following calendar year.  If the budget 
deviates from the estimates contained in the Post-Closure Care Plan, the Trustee 
shall state the reason for the deviation.  In addition, the Trustee shall state any 
adjustments that the Trustee proposes to make in the amounts being withheld 
pursuant to Paragraph 7.2.i. from the GSWA commercial customer revenue that are 
required to ensure that the Trust Fund remains adequate to pay all of the expenses 
for the Post-Closure Care of the Ordot Dump Post-Closure Facility for the remainder 
of the Post-Closure Period, including the cost of the Operator, the Trustee, and the 
Independent Engineer.  Upon approval of the budget by the Court, or the approval of 
the budget as adjusted by the Court, the Trustee may disburse funds to cover the 
Post-Closure Care cost, the cost of the Trusteeship, and the cost of the Independent 
Engineer.  Should the Court not approve the budget prior to the beginning of the 
calendar year for which it applies, the Trustee may proceed to make the necessary 
payments to ensure continuous post-closure care pending final action on the budget 
by the Court.  Any payments made by the Trustee to pay for the services of the 
Trustee shall be subject to the prior written approval of the Court. 

 
g. Content of Budget.  Each budget shall provide adequately for all costs and expenses 

related to the Post-Closure Care of the Ordot Dump Post-Closure Facility for the 
following calendar year.  Each budget shall include an explanation of Trustee 
compensation, the expenses that the Trustee believes should be funded, the projected 
levels of such expenses over time, and the bases for its projections. 

 
h. Changes to Budget.  If necessary, the Trustee may change any current budget by 

providing the details of such change to the Court.  The Trustee may begin operations 
under the budget as modified by notice to the Court of the circumstances that require 
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the modification and the circumstances that require its immediate implementation.  
Under no circumstances shall any modification of the amounts to be paid to the 
Trustee be modified without the prior approval of the Court.  
 

i. Increases to Post-Closure Care Cost Estimates after Initial Pay-in Period.  After the 
initial pay-in period to fully fund the Trust Fund is completed, whenever the current 
approved Post-Closure Care cost estimates, as updated in Schedule A pursuant to 
Paragraph 4.3, are increased during the Post-Closure Period, the Trustee shall 
compare the new cost estimates with the Trustee’s most recent annual valuation of 
the Trust Fund.  If the value of the Trust Fund is less than the new cost estimates, the 
Trustee, within 60 days after notification from the United States, EPA, or Guam 
EPA of the new cost estimates, shall withhold, on a pro-rata basis, from the 
payments received from tipping fees from commercial waste haulers, the amount 
equal to the monthly amount set forth in Paragraph 7.2.c for deposit into the Trust 
Fund for Post-Closure Care until the value of the Trust Fund at least equals the 
amount of the approved cost estimates as they may be adjusted pursuant to 
Paragraph 4.3.  The Trustee shall follow the withholding, payment, and accounting 
procedures set out in Paragraph 7.2.c. regarding the tipping fees it collects. 
 

Section VIII 
 

Accounts and Reports 
 

8.1. The Trustee shall keep books of records and accounts for the Ordot Dump 
Post-Closure Facility separate from all other records and accounts, in accordance with 
applicable accounting principles and governmental reporting requirements, in which entries 
shall be made of all transactions relating to the Ordot Dump Post-Closure Facility and the 
Trust Fund.  The Court, GSWA, EPA, Guam EPA or designated agents shall have the right 
at all reasonable times and upon reasonable notice to inspect all records, accounts, budgets, 
and data of the Trustee relating to the Trustee’s performance of its duties hereunder.  The 
Trustee shall also submit the following reports: 

 
a. Quarterly Reports.  Commencing ninety-days after the termination of the 

Receivership and each 90 days thereafter, t-he Trustee shall submit to the Court, 
with electronic copies to EPA, Guam EPA, and GSWA, quarterly reports 
summarizing the Post-Closure Care of the Ordot Dump Post-Closure Facility.  
Copies of itemized bills and associated written reports submitted by the Operator for 
payment during the most recently completed calendar quarter, together with the 
status of each such invoice (paid, unpaid, reasons for delays in payment or partial 
payments) shall be attached to the electronic copies provided to EPA and Guam 
EPA. 

 
b. Annual Financial Reports.  On or before March 31 of each year during the Post-

Closure Period, the Trustee shall submit to the Court, with electronic copies to EPA 
and Guam EPA, a statement describing the nature and amount of any expenditures 
made from the Trust Fund during the preceding calendar year.  Each annual 
statement shall also confirm the value of the Trust Fund as of December 31 of the 
previous year.  The statement shall be accompanied by a report of the Trust’s 
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independent certified public accountants, stating that an audit of such accounts has 
been made in accordance with generally accepted auditing standards, stating the 
opinion of such accountants in respect of the accounts and the accounting principles 
and practices reflected therein and as to the consistency of the application of the 
accounting principles, and identifying any matters to which such accountants take 
exception and stating, to the extent practicable, the effect of such exception on such 
accounts. 

 
c. Any other reports or information properly required by the Court or other government 

agencies, including Guam EPA and EPA. 
 

Section IX 
 

Conditions of Trustee’s Obligations 
 

9.1. The Trustee accepts the Trust subject to the following express terms and conditions: 
 

a. Trustee’s Compensation.  The Trustee shall be entitled to reasonable compensation 
by the Trust for the services it performs in accordance with this Trust Agreement 
and the scope of fiduciary duties set forth in this Trust Agreement, all in accordance 
with the compensation schedule in Appendix 1. 
 

b. No Bond.  Notwithstanding any Guam or State law to the contrary, the Trustee, 
including any successor Trustee, shall be exempt from giving any bond or other 
security in any jurisdiction. 

 
c. Limitation of Liability.  For purposes of this Trust Agreement, the Trustee shall be 

considered a “fiduciary” as that term is defined in section 107(n)(5) of the 
Comprehensive Environmental Response, Compensation, and Liability Act, 42 
U.S.C. § 9607(n)(5).  In no event shall the Trustee, or any of its owners, officers, 
directors or employees, be (a) individually or personally liable pursuant to this Trust 
Agreement except to the extent that damages, claims or losses arise out of the gross 
negligence or willful misconduct or willful omissions of any such persons in relation 
to the duties of the Trustee hereunder, or (b) individually or personally liable for the 
acts or omissions of any prior Trustee or successor Trustee.  The limitation of 
liability provided by this Paragraph 9.1.c. shall not apply to the extent the Trustee or 
its owners, officers, directors or employees are not acting solely in a fiduciary 
capacity, such as if such persons are engaged in activities not in accordance with this 
Trust Agreement or outside the scope of their fiduciary duties. 

 
d. Limitation on Financial Liability.  No provision of this Trust shall require the 

Trustee to expend or risk its own individual funds or otherwise incur any personal 
financial liability in the performance of any of its duties as Trustee hereunder, or in 
the exercise of any of its rights or powers, nor to take any action pursuant to this 
Trust, which in the reasonable judgment of the Trustee, may conflict with any rule of 
law or with the terms of the Trust Agreement. 
 

e. Advice of Counsel.  The Trustee may from time to time consult with counsel with 
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regard to any question arising as to the construction of this Trust Agreement or any 
action to be taken hereunder.  The Trustee shall be fully protected, to the extent 
permitted by law, in acting upon the advice of counsel. 

 
Section X 

Trustee Replacement 

10.1. Replacement of Trustee. 

a. Resignation of Trustee.  The Trustee may resign by giving not less than one hundred 
eighty (180) calendar days written notice to the Court, but such resignation shall take 
effect only upon:  (i) the appointment of a successor by the Court; and (ii) the 
acceptance of the appointment by the successor. 

 
b. Removal of Trustee for Cause.  Guam EPA, EPA, or GSWA shall each have the 

right to petition the Court to remove the Trustee for cause, including a material 
failure to comply with the Trustee’s obligations hereunder. 

 
c. Appointment of Successor Trustee.  If the Trustee or any successor Trustee dies, 

gives notice of resignation or is removed, one or more candidates for successor 
Trustee may be nominated by EPA and/or GSWA by written notice filed with the 
Court.  After such hearings and proceedings as the Court may deem proper, the 
Court will appoint a successor Trustee.  Upon appointment by the Court and the 
successor Trustee’s acceptance of the appointment, each successor Trustee shall be 
bound by the terms of this Trust Agreement and applicable laws, regulations, and 
Orders of the Court.  The successor Trustee shall have the same power, duties, 
immunities, and discretions as the original Trustee.  The successor Trustee shall 
specify the date on which it assumes administration of the Trust in writing sent to the 
Grantor, EPA, Guam EPA, and the present Trustee by certified mail 10 days before 
such change becomes effective. 

 
d. Transfer to Successor Trustee.  Upon any successor Trustee’s appointment, as 

provided in Paragraph 10.1.c., such successor Trustee, without any further act, deed, 
or conveyance, shall become fully vested with all the estate, rights, powers, trusts, 
duties, and other obligations hereunder of its predecessor.  However, such 
predecessor shall, upon written request of the successor Trustee, execute and deliver 
an instrument transferring to such successor Trustee all the estate’s rights, powers, 
and trusts of such predecessor, and every predecessor trustee shall deliver all 
property of any kind and all securities; provided, however, that before any such 
delivery is required or made, all appropriately billed but unpaid expenses of any 
such predecessor Trustee shall be paid in full. 

 
e. Merger or Consolidation of Trustee.  Any corporation or association into which the 

Trustee or any successor to it may be merged or converted, or with which it or any 
successor to it may be consolidated, or any corporation or association resulting from 
any merger, conversion, or consolidation to which the Trustee or any successor to it 
shall be a party, shall be a successor Trustee under this Trust Agreement without the 
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execution or filing of any paper or any other act on the part of any of the parties 
hereto, notwithstanding anything to the contrary herein. 

 
f. Performance of Trustee’s Duties during Vacancy.  If for any reason the Trustee's 

position becomes vacant, the Court shall appoint an interim or emergency trustee 
pending Court approval of a successor Trustee pursuant to the provisions of this 
Trust Agreement.  

 
Section XI 

 
Termination of Trust 

 
Subject to the rights of the parties, upon Court approval or notice to the Court, to amend this 

Trust Agreement as provided in Paragraph 12.1.d., this Trust shall be irrevocable and shall continue 
until terminated.  Notwithstanding any provision herein to the contrary, this Trust shall terminate (if 
it has not previously terminated) upon certification to the Court by EPA and Guam EPA that the 
Post-Closure Period for the Ordot Dump Post-Closure Facility has ended, or pursuant to an Order 
of the Court.  In the event of termination of the Trust prior to the end of the Post-Closure Period, all 
of the requirements of the Post-Closure Care Plan shall remain in full effect with respect to the 
Ordot Dump Post-Closure Facility, and the Grantor shall substitute an alternate, approved successor 
trust or an approved financial assurance mechanism to ensure Post-Closure Care at the Facility for 
the benefit of the Beneficiaries.  If the Post-Closure Period has been terminated by EPA and Guam 
EPA, all remaining funds in the Trust Fund, less final trust administration expenses, shall be 
delivered to GSWA upon termination of the Trust unless otherwise directed by Order of the Court. 
 

Section XII 
 

Miscellaneous 
 

12.1. Miscellaneous Provisions. 

a. Particular Words.  Any word contained in the text of this Trust Agreement shall be 
read as a singular or plural and a masculine, feminine or neuter as may be applicable 
or permissible in the particular context.  The descriptive headings for each Section or 
Paragraph of this Trust Agreement shall not affect the interpretation or the legal 
efficacy of this Trust Agreement. 

 
b. Jurisdiction.  The Trust and the Trustee are each subject to the jurisdiction of the 

Court for the purposes of enforcing this Trust Agreement and resolving any disputes 
regarding its terms, including the obligations of the Trustee to perform its 
obligations hereunder.  Matters relating to the interpretation and performance of this 
Trust Agreement shall be subject to resolution by the Court. 
 

c. Laws Governing Construction.  The validity, interpretation, and performance of this 
Trust Agreement shall be governed by the laws of the United States and, as 
applicable, the laws of the Territory of Guam, without giving effect to the rules 
governing the conflicts of law that would require the application of the law of 
another jurisdiction. 
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d. Amendments.  Material modifications to this Trust Agreement may be made by a 

written agreement among the Trustee, GSWA, and the United States, and only to the 
extent that such modification does not change or inhibit the purposes of this Trust as 
set forth in Paragraph 3.2.  Where the modification constitutes a material change to 
this Trust Agreement, it shall be effective only upon approval by the Court.  Minor 
modifications or clarifying amendments may be made upon written approval of the 
Trustee, GSWA, and the United States, as necessary to enable the Trustee to 
effectuate the provisions of this Trust Agreement.  The United States shall file a 
notice of any non-material modifications with the Court. 

 
e. Construction of Terms.  In the event of any ambiguity or contradiction in the terms 

of this Trust Agreement, such terms shall be construed so as to conform to the 
provisions of the Consent Decree, where applicable, and so as to fulfill the purposes 
of this Trust. 

 
f. Severability.  The provisions of this Trust Agreement shall be severable.  To the 

extent any provision hereof is declared by a court of competent jurisdiction to be 
illegal, unenforceable, or inconsistent with the status of the Trustee as a bona fide 
Trustee, then such provisions shall be deemed null and void and the other provisions 
hereof shall remain in full force and effect. 
 

Section XIII 
 

Notices and Submissions 

All notices, demands, requests, and other communications hereunder shall be deemed 
sufficient and properly given if in writing and delivered in person to the following addresses or sent 
by first class mail and email or facsimile, to such addresses: 
 
As to EPA: 
 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
 
As to GSWA: 
 
Guam Solid Waste Authority 
542 North Marine Corps Drive  
Tumon, Guam 96913  
[E-mail and Fax Number] 
 
As to Guam EPA: 
 
_________________________ 
_________________________ 

47



 

Page 16 of 16 
 

_________________________ 
_________________________ 
 
As to the United States: 
 
_________________________ 
_________________________ 
_________________________ 
_________________________ 
 

As to the Trustee: 
 
________________________ 
________________________ 
________________________ 
_________________________ 
 

The persons identified in this Section XIII for receipt of notices and correspondence may be 
changed upon written notice to the other parties. 
 
IN WITNESS WHEREOF, the parties have entered into this Trust Agreement on _____________, 
2018.   

 
RECEIVER:                                                TRUSTEE: 

 
             
 
___________________________   ____________________________ 
In its capacity as Receiver for the  
Guam Solid Waste Authority                   
 
__________________    ________________    
    
Date       Date 
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AGREEMENT TO OPERATE THE ORDOT FACILITY 

BY AND BETWEEN 

GERSHMAN, BRICKNER & BRATTON, INC., 

IN ITS CAPACITY AS 

RECEIVER FOR THE GUAM SOLID WASTE AUTHORITY, 

GOVERNMENT OF GUAM, as Owner, 

AND 

Brown and Caldwell Constructors, as Operator 

Dated as of _May____, 2018 
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AGREEMENT 

THIS AGREEMENT TO OPERATE THE ORDOT FACILITY (hereinafter this “Agreement”) 

entered into this ____ day of _May_ 2018, by and between GERSHMAN, BRICKNER & 

BRATTON, INC. (“GBB”), in its capacity as Receiver (“RECEIVER”) for the Guam Solid Waste 

Authority (“GSWA”), Government of Guam, and Brown and Caldwell Constructors, as Operator 

(the “Operator”). 

WITNESSETH 

WHEREAS, pursuant to the March 17, 2008, Order (the “Receivership Order”) of the 

United States District Court for the District of Guam (the “District Court”) in Civil Case No. 

02-00022, GBB was appointed as RECEIVER for the Government of Guam Solid Waste 

Management Division of the Department of Public Works (the “Solid Waste Management 

Division”), which is now the GSWA, in order to enforce the terms of the February 11, 2004, 

Consent Decree issued by the District Court in that case (the “Consent Decree”); and 

WHEREAS, the RECEIVER has full power and authority to enforce the Terms of the 

Consent Decree and assume all of the responsibilities, functions, duties, powers, and authority 

of the GSWA; and 

WHEREAS, RECEIVER, on behalf of GSWA, issued a Request for Proposals (RFP No. 

RFP001-17 (together with all addenda thereto, the “RFP”) for the operation of the ORDOT 

FACILITY (such term and other capitalized terms used herein having the meanings set forth 

in Article I); and 

WHEREAS, Operator submitted a proposal on October 19, 2017, responding to the 

RFP, and made certain revisions and qualifications to the proposal by letters dated January 

26, 2018; and 

WHEREAS, following an evaluation and selection process, Operator was selected as 

the best evaluated Proposer relating to the operation of the ORDOT FACILITY; 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, RECEIVER/TRUSTEE and Operator, intending to legally bind themselves and 

their respective successors and assigns, hereby covenant and agree as follows: 

ARTICLE I  

DEFINITIONS 

SECTION 1.01.  Definitions. Unless the context clearly indicates otherwise, the terms 

below are defined for this Agreement as follows: 

‘Adjustment Factor’ means the methodology to adjust certain costs, prices and fees as 

described in Section 3.2.9. 
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‘Agreement’ as used herein means this Agreement to Operate the ORDOT CLOSURE FACILITY, 

together with all Appendices attached hereto and amendments. 

‘ 

‘Appendix’ or ‘Appendices’ means any exhibit, appendix, attachment, form, schedule or 

annex, which is attached to, incorporated in, or made a part of this Agreement.  For the 

avoidance of doubt, only the versions of appendices A, B, D, E, and F of the RFP that are 

attached to this Agreement are considered an Appendix or Appendices to this Agreement. 

‘Applicable Laws’ means any statute law, constitution, charter, ordinance, resolution, 

judgment, order, decree, rule, regulation, code, directive, interpretation, standard or similar 

legally binding authority, which in any case, shall be enacted, adopted, promulgated, issued 

or enforced by any Governmental Entity that relates to or affects the RECEIVER/TRUSTEE, 

the Government of Guam, the Operator of the ORDOT CLOSURE FACILITY (or any portion 

thereof), or the performance by a Party of its obligations hereunder. 

‘Business Day’ means any calendar Day of each month excepting Saturdays, Sundays, and 

official holidays as observed by the Government of Guam.   

‘Contract Date’ means the date of execution and delivery of the Agreement by the 

RECEIVER/TRUSTEE after it has been executed by Operator. 

‘Change in Law’ means the enactment, adoption, promulgation, modification, change of 

interpretation or repeal after the Contract Date of any Applicable Laws or Environmental Laws 

that were not so enacted, adopted, promulgated, modified, interpreted or repealed on or 

before the Contract Date, and that establishes requirements that increase the cost of or time 

to perform Operator’s operation and/or performance at the ORDOT CLOSURE FACILITY for 

which Operator does not otherwise receive compensation. 

'Closure' means the cessation of the disposal of Solid Waste and related materials at the Ordot 

Dump, and also includes the installation of the structures, systems and  the activities required 

to prevent contamination of air, land, or water in connection with the Ordot Dump after the 

cessation of all disposal of Solid Waste. 

'Cover Material' means soil or other approved suitable material that is used in the cover of 

the ORDOT CLOSURE FACILITY.  

‘Contract Date’ means the date of execution and delivery of this Agreement by the 

RECEIVER/TRUSTEE after it has been executed by Operator. 

‘Day’ means calendar day, unless otherwise specified. 

 

‘Disposal Facility’ means a sanitary landfill or other facility permitted by GEPA for the 

Treatment, utilization, processing and final disposition of Solid Waste. 
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‘Environmental Laws’ means applicable statutes, regulations, orders, directives and common 

law concerning public health and safety, nuisance, pollution and protection of the 

environment, including, without limitation, Guam Environmental Protection Agency Solid 

Waste Disposal Rules and Regulations (GARR: Title 22, Division 4, Chapter 23), the Solid 

Waste Disposal Act (42 U.S.C. §§6901, et seq.), the Clean Air Act (42 U.S.C. §§7401, et 

seq.), the Federal Water Pollution Control Act (33 U.S.C. §§1251, et seq., the Comprehensive 

Environmental Response, Compensation and Liability Act (42 U.S.C. §§9601, et seq.) and 

similar state, territorial, and local laws, regulations, and codes. 

First Renewal Term’ means the first five (5)-year term following the Initial Term. 

‘Governmental Approvals’ means all licenses, certificates, Permits and approvals required 

from any Governmental Entity for operation of Post Closure Care of the ORDOT CLOSURE 

FACILITY and the performance of the Operator’s obligations under the Agreement. 

‘Governmental Entity’ means, as appropriate, any one or several courts of competent 

jurisdiction, the United States of America, the Territory of Guam and/or any appropriate 

jurisdiction over the Operator or the RECEIVER/TRUSTEE or their activities relating to the 

ORDOT CLOSURE FACILITY; or any agency, authority, regulatory body or subdivision of any 

of the above as may have jurisdiction over or power and authority to regulate the Operator, 

the ORDOT CLOSURE FACILITY or the operation thereof, or any services or utilities related to 

any of the foregoing.   

‘Green Wastes’ means leaves, grass clippings, vegetative and garden debris, brush, including 

clean woody vegetative material that result from landscaping maintenance and land-cleaning 

operations.  The term does not include stumps, roots, or shrubs with intact root balls, which 

is also Bulky Waste and would be handled as a Bulky Waste. 

‘Guam Environmental Protection Agency’ or ‘GEPA’ means the Agency charged with the 

powers and duties as indicated in 10 Guam Code Annotated, Division 2, Chapter 45 and other 

related chapters.  

‘Guam Solid Waste Authority’ or ‘GSWA’ means an autonomous public corporation established 

pursuant to Guam public Law 31-20, as the successor to the Solid Waste Management Division 

of the Department of Public Works.   

 ‘Hauler’ means any business or governmental organization which has received a permit to 

collect and transport Solid Waste in accordance with Applicable Laws and regulations.  

'Hazardous Waste' means any material or substance which, by reason of its composition or 

characteristics, 

1. is Hazardous Waste as defined in the Solid Waste Disposal Act, 42 USC §6901, 

et seq., as amended, replaced or superseded and the regulations implementing same, 

2. is a hazardous substance as defined by the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, 42 USC §9601, et seq., 
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3. is material the Disposal of which is regulated by the Toxic Substances Control 

Act, 15 USC §2601, et seq., as amended, replaced, or superseded, and the regulations 

implementing same, 

4. is special nuclear or by-products material within the meaning of the Atomic 

Energy Act of 1954, 

5. is pathological, infectious or biological waste, 

6. is treated as Hazardous Waste or as a hazardous substance under applicable 

law, or, 

7. requires a Hazardous Waste or similar permit for its storage, Treatment, 

incineration, or Disposal. 

‘GWA’ has the meaning set forth in Section 5.05.  

‘Independent Engineer’ means an engineer employed by or a contract consultant of the 

RECEIVER/TRUSTEE with responsibility to assist the RECEIVER/TRUSTEE in evaluating the 

work performed by the Operator under this Agreement and such other duties as may properly 

be assigned to the Independent Engineer by the District Court of Guam or the 

RECEIVER/TRUSTEE.  

‘Initial Term’ has the meaning set forth in Section 2.01. 

‘Invoicing Period’ means one (1) month, unless the Agreement clearly indicates to the 

contrary.   

“Landfill Gas’ or ‘LFG’ means a mixture of gases generated in the buried Solid Waste at the 

Ordot Closure Facility.   

 ‘Mandate’ means an expenditure or action imposed on the RECEIVER/TRUSTEE, Government 

of Guam or the Operator by a Governmental Entity, which is directly related to the Post 

Closure Care operation of a closed solid waste facility, mandatory in nature, and adopted or 

implemented subsequent to the execution of the Operation Agreement. 

‘Monitoring Well’ means an artificial excavation constructed to measure or monitor the 

quantity or movement of substances, elements, chemicals, gases or fluids below the surface 

of the ground.  The term shall not include any well which is used in conjunction with the 

production of oil, gas (except Landfill Gas), or any other minerals. 

‘Municipal Solid Waste’ or ‘MSW’ means Solid Waste resulting from or incidental to municipal, 

community, commercial, institutional, or recreational activities, and includes Garbage, 

Rubbish, Ashes, and other Solid Waste other than Industrial Waste. 

‘Non-Routine Services’ means Services and maintenance that cannot be performed by the 

staffing assigned to carry out Routine Services and the other duties of the operator.  Non-

Routine Services require expertise or other resources not required of the Operator as it carries 
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out its day-to-day duties and responsibilities. Non-Routine Services shall include, but are not 

limited to, the Services enumerated in Appendix F.  Any disputes with respect to determination 

of what is or is not a Routine Service shall be resolved pursuant to the provisions of Section 

16.11 of this Agreement.    

‘Odor Condition’ means complying with all limits and requirements established by Applicable 

Laws with respect to the control of odor at the Ordot Closure Facility. 

 ‘Operating Year’ means a one-year period commencing on the Operation Commencement 

Date or any anniversary thereof. 

‘Operation Commencement Date’ means the first date upon which all of the conditions 

precedent set forth in the Agreement shall be satisfied or waived as agreed to in writing by 

the Parties pursuant to this Agreement. 

‘Operational Record’ means the entire document records and reporting history of the Ordot 

Closure Facility recorded in accordance with the Post Closure Care Operations Plan of the Solid 

Waste Facility. 

‘Operator’ means the company or organization awarded the Agreement to operate and 

maintain the Ordot Closure Facility during the Post–Closure Care period. 

‘Ordot Dump’ means the former solid waste disposal facility located on Lot 3390-R2 on Dero 

Drive located in the Municipalities of Ordot-Chalan Pago and Asan, Guam.   

‘‘Ordot Closure Facility’ means the landfill closure facilities, equipment and property located 

on the site properties of the Ordot Dump on Dero Drive located in the Municipalities of Ordot-

Chalan Pago and Asan, Guam and all other real property specifically acquired for the closure 

(see Appendix 1) or in the future may be acquired for Post Closure Care operations as 

designated by the RECEIVER/TRUSTEE, and all improvements and appurtenances thereto.   

‘Parties’ mean the RECEIVER/TRUSTEE and Operator. 

‘Party’ means the RECEIVER/TRUSTEE or the Operator, as indicated by the context.   

‘Pass-Through Costs’ means certain costs incurred and paid by Operator for leachate 

treatment and hauling services pursuant to Section 5.05(F), stand-by water trucks pursuant 

to Section 5.05(J)(iv), and utilities pursuant to Section 5.26(E),  and for which Operator 

provides cost substantiation acceptable to RECEIVER/TRUSTEE; provided that in no event 

shall Pass-Through Costs include costs resulting from the negligence of, or breach of this 

Agreement by, Operator.  For the avoidance of doubt, the categories of Pass-Through Costs 

to which Operator is entitled mark-up are described in Article III.   

“Performance Bond” means the bond securing the Operator’s performance obligations 

hereunder as described in Section 10.02.    

‘Permits’ means the applicable approvals, permits, authorizations, registrations, certifications, 

and licenses issued by Governmental Entities required by the Operator for the operation and 
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maintenance of the ORDOT CLOSURE FACILITY, and with respect to any other obligations 

necessary to be carried out under this Agreement. 

'Person' means any individual, partnership, co-partnership, firm, company, corporation, 

association, joint stock company, trust, estate, of any agency, department, or instrumentality 

of the federal, territorial, or local government, or any other legal representatives, agents or 

assigns. 

‘Post-Closure Care’ shall mean operation, maintenance, reporting, and monitoring activities 

at the Ordot Dump Post-Closure Facility as required by the Post-Closure Care Plan approved 

by Guam EPA and EPA.   

“Post-Closure Care Plan” or “Post-Closure Plan” shall mean a document, together with all 

appendices and amendments, approved by Guam EPA and EPA, describing the activities, 

procedures, oversight, and reporting required for the Ordot Dump Post-Closure Facility 

during the Post-Closure Period.  For the purposes of this Agreement, the Post-Closure Care 

Plan shall mean the plan attached as Appendix  D .  Any changes to the Post-Closure Care 

Plan included as Appendix D shall require that the parties negotiate an amendment to this 

agreement to compensate the Operator for any increase in cost it may incur as a result of 

such changes.  

‘Post Closure Care Permits’ means all Permits and approvals required for the operation of the 

Ordot Closure Facility, as the same may be modified, amended and supplemented from time 

to time. 

‘Proposer’ means a party that submits a proposal in response to this RFP001-17. 

‘RECEIVER/TRUSTEE’ is a term referring to the contracting entity for this Agreement.  Under 

the terms of the Receivership Order and applicable subsequent Orders of the District Court of 

Guam, “the Receiver shall have full power and authority to enforce the terms of the Consent 

Decree, and assume all of the responsibilities, functions, duties, powers and authority of the 

Solid Waste Management Division.”  GSWA is the successor to the Solid Waste Management 

Division and as such is under the same control of the Receiver.  If this Agreement survives 

the termination of the Receivership by the District Court of Guam, the term shall mean the 

Trustee or any successor organization designated by the District Court of Guam to hold the 

Ordot Closure Facility in trust for GSWA and to ensure that the post-closure care of the Ordot 

Facility is executed in compliance with the approved post-closure plan and all applicable laws 

and regulations.     

‘Receivership Order’ means the March 17, 2008, Order and applicable subsequent Orders of 

the United States District Court of Guam in Civil Case No. 02-00022 granting GBB full power 

and authority to enforce the terms of the Consent Decree and appointing GBB assume all of 

the responsibilities, functions, duties, powers, and authority of the SWMD, (now the GSWA).   

'Refuse' means anything that is discarded as worthless and useless. 
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‘Renewal Term’ includes the first Renewal Term, if applicable, as described in the Agreement 

and the Second Renewal Term, if applicable, as described in the Agreement. 

‘Representative’ means, with respect to any Person, any and all directors, officers, employees, 

consultants, financial advisors, counsel, accountants and other agents of such Person. 

‘Rubbish’ means non-putrescible Solid Waste, including Ashes, consisting of both combustible 

and noncombustible waste such as paper, cardboard, cans, yard clippings, wood, glass, 

bedding, crockery and broken or rejected matter or litter of any kind. 

‘Routine Services’ means all Services and maintenance, including preventive maintenance and 

the monitoring of all equipment and systems required to assure the continuous and effective 

operation of the Ordot Closure Facility meeting all of the environmental requirements for a 

closed disposal facility.  Routine Services shall also include complete documentation of all 

Routine Services and Non-Routine Services.  Specifically, Routine Services shall include, but 

are not limited to, the services enumerated in Appendix E. Any disputes with respect to 

determination of what is or is not a Routine Service shall be resolved pursuant to the 

provisions of Section 16.11 of this Agreement. 

‘Second Renewal Term’ means the five (5)-year term following the First Renewal Term. 

‘Services’ means all labor, transportation or other Services and materials related to Operator’s 

performance under this Agreement, including any equipment or supplies utilized by the 

Operator in fulfilling its obligations under this Agreement.   

'Solid Waste' means any Garbage, Rubbish, Refuse, or Sludge from a wastewater treatment 

plant, water supply treatment plant, or air pollution control facility and other discarded or 

spilled material(s), including solid, liquid, semi-solid, or contained gaseous material resulting 

from industrial, commercial, mining, and agricultural operations, and from community and 

institutional activities. The term does not include solid or dissolved material in domestic 

sewage, or solid or dissolved materials in irrigation return flows or industrial discharges which 

are point sources subject to permits under Section 402 of the Federal Water Pollution Control 

Act, as amended (86 Stat. 880); or source, special nuclear, or byproduct material as defined 

by the Atomic Energy Act of 1954, as amended (68 Stat. 923). 

‘Solid Waste Facility Permit’ means the GEPA issued Approval for the Ordot Closure Facility to 

be operated and maintained during Post Closure Care period of operations.  This same may 

be amended, modified and supplemented from time to time. 

‘Term’ means the Initial Term and any Renewal Term of the Agreement. 

‘USC’ means United States Code. 

'Vector' means any insect or other arthropod, rodent or other animal capable of transmitting 

the causative agents of human disease, or disrupting the normal enjoyment of life by 

adversely affecting the public health and well-being 
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‘Vehicle’ means every device in, upon, or by which any Person or property is or may be 

transported or drawn upon a public highway, or other rolling stock used in Post-Closure Care 

operation of the ORDOT CLOSURE FACILITY. 

‘Violation’ means any determination by a Governmental Entity, after notice to and permitted 

contest by the RECEIVER/TRUSTEE, the Government of Guam or the Operator of the Ordot 

Closure Facility, that the Ordot Closure Facility is in violation of or not in compliance with any 

portion of the Ordot Closure Facility Approvals, Permits or Applicable Law, under its 

jurisdiction; however, an Alleged Violation Resolved shall not constitute a Violation. 

‘Wetland’ means those portions of the Facility properties that have been identified formally, 

through registered surveys and mapping, as Federal and Local jurisdictional wetland areas. 

‘Yard Waste’ means leaves, grass clippings, yard and garden debris, and brush, including 

clean woody vegetative material not greater than four inches in diameter, that result from 

landscaping maintenance and land-cleaning operations.  The Term does not include stumps, 

roots, or shrubs with intact root balls. 

 

 SECTION 1.03.  Ambiguities. The Parties acknowledge that each Party and its counsel 

have reviewed and revised this Agreement and that the normal rules of construction to the 

effect that any ambiguities are to be resolved against the drafting Party shall not be employed 

in the interpretation of this Agreement or exhibits hereto. 

 

ARTICLE II 

TERM 

SECTION 2.01.  Initial Term.  The initial term of this Agreement (the “Initial Term”) 

shall commence on the Contract Date, and shall expire (i) at 11:59 p.m. on the date that is 

the Day before the seventh (7th) anniversary of the Operation Commencement Date, or (ii) 

on the date this Agreement is terminated pursuant to ARTICLE XIII or otherwise as permitted 

herein, whichever is earlier. 

SECTION 2.02.  Renewal Term.  The term of this Agreement shall be extended beyond 

the Initial Term until the earlier of (i) 11:59 p.m. on the date that is the Day before the fifth 

(5th) anniversary of the Day following the end of the Initial Term, or (ii) the date this 

Agreement is terminated pursuant to ARTICLE XIII or otherwise as permitted herein (the 

“First Renewal Term”); and the term of this Agreement shall be extended beyond the First 

Renewal Term until the earlier of (i) 11:59 p.m. on the date that is the Day before the fifth 

(5th) anniversary of the Day following the end of the First Renewal Term, or (ii) the date this 

Agreement is terminated pursuant to ARTICLE XIII or otherwise as permitted herein (the 

“Second Renewal Term”); provided, however, either Party may give written notice of its 

decision not to extend this Agreement beyond the Initial Term or the Renewal Term.  Such 

58



Ordot Facility Operation Agreement 

A-10 

notice of a decision not to extend the term of this Agreement must be delivered, in writing, 

to the other Party at least one (1) year prior to the scheduled expiration of the Initial Term in 

the case of a decision by either Party not to extend this Agreement for the First Renewal Term 

and at least one (1) year prior to the scheduled expiration of the First Renewal Term in the 

case of a decision by either Party not to extend this Agreement for the Second Renewal Term.  

All other terms and conditions of this Agreement will remain the same during the Renewal 

Term unless stated otherwise herein or otherwise agreed by the Operator and the 

RECEIVER/TRUSTEE in writing in connection with the renewal. 

ARTICLE III 

COMPENSATION 

SECTION 3.01.  Operating Fee.   

(A) Formula.  Commencing with the first Invoicing Period after the Operation 

Commencement Date and for each Invoicing Period thereafter, 

RECEIVER/TRUSTEE shall pay the Operator a monthly Operating Fee, as further 

defined in Appendix A, for the Services provided by the Operator under the 

terms of this Agreement in accordance with the formula below: 

OF = RBOF + NROF + PTC + AC + CILC +/- RA 

Where: 

OF = Operating Fee 

RBOF = Routine Base Operating Fee 

NROF =Non-Routine Operating Fee 

PTC = Pass-Through Costs 

AC = Additional Compensation 

CILC = Change in Law Compensation 

RA = Resolved Amount 

 

 Each component of the Operating Fee shall be computed in accordance with 

this Article and may be adjusted from time to time as provided in this 

Agreement. 

 

(B) The Routine Base Operating Fee.  Routine Base Operating Fee for the first year 

of the Agreement shall be Eight Hundred Thousand Seven Hundred Thirty-

Two Dollars ($800,732.00), which dollar amount shall be adjusted on each 

anniversary of the Operation Commencement Date by any change in the 

Routine Base Operating Fee included in any Task Order approved by the parties 

and the Adjustment Factor.  This fee shall be paid monthly in payments equal 

to one-twelfth of the annual Routine Base Operating Fee 

 

The Routine Base Operating Fee.  The Routine Base Operating Fee over the 

Initial Term is estimated to be approximately Six Million One Hundred 
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Seventy-Five Thousand Five Hundred Seventy-Eight ($6,175,578.00). 

This is based on the Operator’s Year One pricing, as further described in 

Appendix A, and assumes a 3 percent annual escalation and one Iso-Settlement 

Survey in 2020 (in addition to the monument surveys each year). Task orders 

will be issued on an annual basis for each operating year. Each task order issued 

to the Operator will be based on an accepted annual budget proposal developed 

each year by the Operator. The actual fee adjustments will be the amount of 

approved fee changes in the annual Task Order for Routine Base Operating 

services and the changes resulting from application of the formulas described 

in section 3.05- Adjustment of Fees.  

 

(C) Non-Routine Operating Fee.  The Non- Routine Operating Fee, as further 

described in Appendix A, shall be paid (if applicable) as set forth in this 

subsection to the extent the Operator has performed Non-Routine Services in 

an Operating Year.  RECEIVER/TRUSTEE shall issue task orders for the 

performance of Non-Routine Services.  These Task Orders shall be issued for 

work that has been negotiated on a case by case basis.  The work proposed 

shall be submitted in the form of a proposal by the Operator. This proposal may 

be either of two forms; fixed price lump sum or time and materials with a not-

to-exceed cost.  The form the proposal shall be mutually agreed upon between 

the Operator and RECEIVER/TRUSTEE.  Unless otherwise agreed to by the 

Parties, the Non-Routine Operating Fee for each Invoicing Period shall be based 

on the percentage of the work that has been physically completed in the 

Invoicing Period.  The Non-Routine Operating Fee shall be billed separately. 

 

(D) Pass-Through Costs.  Pass-Through Costs for any Invoicing Period shall be 

equal to the sum of the costs of any items for which RECEIVER/TRUSTEE is 

obligated to pay as a Pass-Through to the extent actually paid or incurred by 

the Operator during such Invoicing Period and to the extent the Operator 

provides cost substantiation therefor; provided, however, the Operator shall 

only be entitled to a reasonable mark up or other additional charge with respect 

to any Pass-Through Costs.  Operator shall not be entitled to a mark-up on 

costs Operator merely reviews, but does not actually pay on behalf of 

RECEIVER/TRUSTEE. 

      

(E) Additional Compensation.  Any compensation provided for in this Agreement 

but not addressed elsewhere in (A)-(G), or as otherwise mutually agreed upon 

between RECEIVER/TRUSTEE or Owner and Operator. 

 

(F) Change in Law Compensation.  If a Change in Law shall occur, Operator shall 

submit an analysis of its incremental cost resulting from such Change in Law.  

If the RECEIVER/TRUSTEE finds the incremental cost submitted by the Operator 

to be reasonable, additional compensation in the amount of the incremental 

cost shall be paid to the Operator.  If the RECEIVER/TRUSTEETRUSTEE does 

not find the incremental cost submitted by the Operator to be reasonable, the 
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RECEIVER/TRUSTEE shall pay the Operator that portion of the incremental cost 

determined to be reasonable by the RECEIVER/TRUSTEE and the disputed 

amount of incremental cost shall be subject to dispute resolution in accordance 

with Section 16.11.     

 

(G) Resolved Amount.  A Resolved Amount is a payment owed to one of the Parties 

as a result of resolving a dispute.  The Operating Fee shall be increased or 

decreased to compensate the appropriate Party for the Resolved Amount. 

 

SECTION 3.02.  Invoicing of Operating Fee.  Invoicing Statements.  For each Invoicing 

Period the Operator shall render a monthly statement in a format agreeable to the 

RECEIVER/TRUSTEE by the 10th Day of the following Invoicing Period, which shall set forth 

each component of the Operating Fee. The monthly statement is a key reporting and payment 

tool with content that invoices by task in accordance with the Post Closure Care plan tasks 

and deliverables associated with it.  This monthly statement will include a certification 

statement by the Operator that work was done in accordance with the Post Closure Care Plan 

as amended/latest version. 

  

Each invoicing statement shall also include, for such Invoicing Period, (1) all other 

amounts payable by RECEIVER/TRUSTEE to the Operator hereunder, (2) all amounts payable 

by the Operator to the RECEIVER/TRUSTEE hereunder, and (3) with respect to items (1) and 

(2) above the balance due to or from RECEIVER/TRUSTEE.  Subject to Section 3.04(B), the 

RECEIVER/TRUSTEE shall pay undisputed portions of the Operating Fee due to the Operator 

within thirty (30) Days after receipt by RECEIVER/TRUSTEE of the invoicing statement that 

complies with the requirements of this Agreement in form and substance. 

   

SECTION 3.03.  Annual Settlement.  Within fifteen (15) Days after the end of each 

Operating Year, the Operator shall deliver to the RECEIVER/TRUSTEE an annual settlement 

statement setting forth the actual aggregate Operating Fee payable with respect to such 

Operating Year and a reconciliation of such amount with amounts actually paid by the 

RECEIVER/TRUSTEE pursuant to the invoicing statements with respect to such Operating 

Year, including all adjustments made pursuant to this Agreement, and any other amounts 

payable by RECEIVER/TRUSTEE or the Operator.  If any amount is then in dispute, the annual 

settlement statement shall set forth the Operator’s estimate of such amount and a final 

reconciliation of such amount shall be made in the invoicing statement for the Invoicing Period 

immediately following the resolution of such dispute. 

  

SECTION 3.04.  RECEIVER/TRUSTEE Payment Obligation.   

 

(A) Payment for Services.  The RECEIVER/TRUSTEE shall pay the Operator the 

Operating Fee as provided hereunder pursuant to the terms of this Agreement; 

provided, however, that RECEIVER/TRUSTEE shall have no obligation to pay 

the Operating Fee if the Operator is not performing Services. 

 

61



Ordot Facility Operation Agreement 

A-13 

(B) Disputes.  If the RECEIVER/TRUSTEE disputes any amount invoiced by the 

Operator in any invoice, the RECEIVER/TRUSTEE shall pay that portion of the 

invoice amount which is not in dispute and shall provide the Operator with 

written objection within fifteen (15) Days of the receipt of such invoice 

indicating the portion of the invoiced amount that is being disputed and 

providing all reasons then known to the RECEIVER/TRUSTEE for its objection 

to or disagreement with such amount.  If the RECEIVER/TRUSTEE and the 

Operator are not able to resolve such dispute through mutual agreement after 

the RECEIVER/TRUSTEE’s objection, the dispute shall be resolved in accordance 

with SECTIONS 16.11 and 16.12 of this Agreement, as applicable.  If any such 

amount is adjusted in the Operator’s favor, the RECEIVER/TRUSTEE shall pay 

the amount of such adjustment to the Operator, with interest thereon at the 

Overdue Rate from the date such disputed amount was due the Operator to the 

date of payment in full of such amount, unless such interest payment and 

amount is otherwise limited by Applicable Laws.  Nothing contained in this 

subsection shall limit the authority of any authorized officer of the 

RECEIVER/TRUSTEE or any other governmental agency to raise a further 

objection to any amount invoiced by the Operator pursuant to an audit 

conducted pursuant to Applicable Laws. 

 

SECTION 3.05.  Adjustment of Fees. 

(A) Upon each anniversary of the Operation Commencement Date, throughout the 

Term of this Agreement, the Routine Base Operating Fee will be adjusted by 

the Adjustment Factor.  The Adjustment Factor shall be a composite of a fixed 

component without adjustment and three indices, including the Employment 

Cost Index (“ECI”) and the Construction Machinery and Equipment (“CME”) 

series and Gasoline Fuel (“GF”) series of the Producer Price Index (“PPI”), all 

published by the U.S. Department of Labor, Bureau of Labor Statistics (“BLS”). 

The values of indices to be used for each Operating Year in calculating the 

Adjustment Factor shall be the values of the indices for the month or (in the 

case of an index calculated on a quarterly basis) the quarter immediately 

preceding an anniversary of the Operation Commencement Date. 

The percentages of the percentage change in the indices that shall constitute 

the basis for the adjustment of the Routine Base Operating Fee pursuant to this 

Agreement are, for example purposes only, as follows: 

 

Index 

Percent to be 

Applied 

Routine Base 

Operating Fee 

Fixed Component – No Adjustment 18% 
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Employment Cost Index (ECI) 

Category: Production, Transportation, 

and Moving Material 

37% 

Construction Machinery & Equipment 

of PPI (CME) 

Series ID: WPU112 

30% 

Gasoline Fuel of PPI (GF) 

Series ID:  WPU0571 

15% 

 100% 

 

The Adjustment Factor shall be the sum of the Fixed percentage and the 

percentage change in the value of each of the other three indices between an 

anniversary of the Operation Commencement Date and the immediately prior 

anniversary of the Operation Commencement Date multiplied by the 

percentage factor applicable to each index (as shown in the table above), so 

that, by way of example, the Adjustment Factor for the Base Operating Fee 

calculated in Operating Year Y will be: (0.37 X ([value in applicable quarter of 

ECI for Operating Year Y minus value in applicable quarter of ECI for Operating 

Year Y-1] ÷ [value in applicable quarter of ECI for Operating Year Y-1]) + (0.18 

X [0])+(0.30 X ([Value in applicable month of CME for Operating Year Y minus 

value in applicable month of CME for Operating Year Y-1] ÷ [value in applicable 

month of CME for Operating Year Y-1])+(.15 X ([value in applicable month of 

GF for Operating Year Y minus value in applicable month of GF for Operating 

Year Y-1] ÷ [value in applicable month of GF for Operating Year Y-1]), and shall 

be expressed as a percentage as demonstrated in the example in Appendix 3.   

Since some BLS data are not finalized for several months, the adjusted value 

of the Adjustment Factor at the end of the Operating Year may be based on 

preliminary indices.  When an adjustment has been based and paid on 

preliminary indices and BLS data for indices are issued as final, the Operator 

shall determine the difference in the payment amount and include that amount 

in the Operating Fee for the Invoicing Period.  If BLS changes the methodology 

for calculating ECI, CME, or GF, which causes historical data used to calculate 

the value of the Adjustment Factor for any Operating Year to be restated, such 

changes shall only apply to future adjustments and not to adjustments already 

implemented. 

If any index defined herein shall not be determined and published or if any 

index as it is constituted on the Contract Date is thereafter substantially 

changed, there shall be substituted for such index another index which is 

determined and published on a basis substantially similar to the index being 

replaced as shall be mutually agreed upon by the RECEIVER/TRUSTEE and the 

Operator. 

Within thirty (30) Days after the later to occur of (a) the anniversary of an 

Operating Year throughout the Term of Agreement, or (b) the final issuance of 

all relevant index values for the month or quarter immediately preceding such 
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anniversary, the new Adjustment Factor shall be implemented by Operator 

sending to the RECEIVER/TRUSTEE a comparative statement setting out the 

Adjustment Factor determined through use of the indices set forth above and 

the methodology described above and shown in the example in Appendix 3, 

and the adjusted fees which will be charged by the Operator. 

On the next invoicing date after the receipt by the RECEIVER/TRUSTEE of the 

changes in fees, the RECEIVER/TRUSTEE shall pay to the Operator a lump sum 

equal to any increase or Operator shall pay to RECEIVER/TRUSTEE a lump sum 

equal to any decrease applicable to that portion of the current Operating Year 

which has elapsed, and thereafter, the fees charged by the Operator shall be 

modified to reflect any change until the next date of adjustment, and a 

comparative statement is received by the RECEIVER/TRUSTEE. 

Any applicable Pass-Through Costs will be deducted from the Base Operating 

Fee prior to calculating any annual cost adjustment. 

The Adjustment Factor, as determined and applied each Operating Year, shall 

be rounded to three (3) decimal places. 

(B) Example of Adjustment Factor.  By way of example only, the Adjustment Factor 

shall be calculated and applied as provided in the example shown in Appendix 

3. 

64



Ordot Facility Operation Agreement 

A-16 

ARTICLE IV 

CLOSURE FACILITIES 

SECTION 4.01.  Facility Provided by RECEIVER/TRUSTEE. Prior to Operator taking over 

operations, RECEIVER/TRUSTEE and Operator shall complete a pre-operational walkthrough 

of the ORDOT FACILITY (the “Walkthrough”) during which the existing condition of the ORDOT 

FACILITY will be documented based on a visual inspection, and RECEIVER/TRUSTEE will make 

available to Operator all available service records and inventories pertinent to the operation 

of the ORDOT FACILITY.  The parties acknowledge and agree that the condition of all buildings, 

paved roads, permanent drainage structures and all other facilities needed for providing the 

Services in accordance with all Governmental Approvals and all Applicable Laws is the 

condition documented during the Walkthrough.  Operator further acknowledges and agrees 

that the facilities provided, unless noted otherwise during the Walkthrough, are in good 

condition and working order, and, if properly maintained and operated, will be suitable for 

use during the Term of this Agreement. 

 

ARTICLE V 

OBLIGATIONS OF OPERATOR 

SECTION 5.01.  Transition Period Responsibilities.  During the period between the 

Contract Date and the Operation Commencement Date (the “Transition Period”), the Operator 

shall be responsible for the following, as well as all other items required by Sections 5.02 

through 5.04: 

(i) Obtain the required number, type, and size of equipment to be used at the 

ORDOT FACILITY; 

 

(ii) Demonstrate that all equipment and machinery are in good working order; 

(iii) Hire and train the Operator’s employees and train others who will be using the 

site as required; 

(iv) Transfer from Owner to Operator all permits that are required to be in 

Operator’s name; 

(v) Provide report and invoice templates that are satisfactory to the 

RECEIVER/TRUSTEE; 

(vi) Develop operating procedures and obtain approval of them by the 

RECEIVER/TRUSTEE; and 

(vii) Submit to the RECEIVER/TRUSTEE the Site-Specific Facility Operations Plan. 

65



Ordot Facility Operation Agreement 

A-17 

SECTION 5.02.  Transition Period.  As part of the mobilization process, the Operator 

shall provide necessary management, personnel and equipment prior to the Operation 

Commencement Date to become familiar with the entire site and operating systems at the 

ORDOT FACILITY, and to perform routine site maintenance on these systems, and compliance 

monitoring.  The Operator shall take the initiative to contact current site contractors and 

engineering firms to receive orientation training and/or instructions from them on the basic 

operations and locations of the leachate collection system, gas collection and control system, 

water supply system, leachate and wastewater conveyance system for discharge to Hagatna 

Wastewater Treatment Plant, emergency generator, and other infrastructure components on 

the site before site contractors and engineering firms demobilize from the site.  Compliance 

monitoring (regulatory) is a major aspect if this transition requiring a transfer of compliance 

monitoring document files, reporting files, schedules, and permit documents.  It is expected 

that the Operator will be onsite at the Facility when the current interim operations and 

maintenance team perform certain tests to show all systems are functional and in working 

order.  It is anticipated that these tests will be conducted within thirty (30) days of the 

Operator mobilizing, and the RECEIVER/TRUSTEE will provide the specific schedule to the 

Operator.  Immediately upon full release of the ORDOT FACILITY by RECEIVER/TRUSTEE, the 

Operator will take responsibility for the ORDOT FACILITY and provide all site security, 

personnel with appropriate equipment to perform all operations, compliance monitoring and 

routine maintenance such as grass cutting, road cleaning, and keeping storm-water 

management structures cleared of excessive sediment and debris that may impede water 

flow.  This work shall include maintaining a 50-ft fire break around the perimeter of the ORDOT 

FACILITY, but the Parties acknowledge that the terrain surrounding the ORDOT FACILITY may 

not allow for the fire break to be centered on the security fence, however clearance on either 

side of the fence is to be maintained for maintenance and to prevent tree fall damage to the 

fence.  It is anticipated that this Transition Period will start on or about May 15, 2018, and 

will continue until the Operation Commencement Date, when the full provision of Services by 

the Operator will commence .  All of the Operator’s activities under this section shall be 

governed in accordance with the terms of this Agreement, including those within Article IX. 

SECTION 5.03.  Conditions Precedent to Operation Commencement Date.  It shall be 

a condition precedent to the Operation Commencement Date that each of the following shall 

have occurred and that each Party shall use its good faith efforts to satisfy such conditions so 

the Operation Commencement Date may occur as soon as practicable but on or before __June  

_1_, 2018. 

(A) Conditions Precedent: 

(i) The Operator provides evidence to the RECEIVER/TRUSTEE that 

Operator is authorized, or has taken appropriate steps to be authorized 

within a reasonable time after mobilizing, to operate the ORDOT 

FACILITY under Applicable Laws, including, but not limited to, the 

requirements set forth in Section 5.05(E) and all required business and 

contractor licenses; 
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(ii) The Operator has certified in writing to the RECEIVER/TRUSTEE that it 

is prepared to assume operation of the ORDOT FACILITY; 

(iii) The Operator has submitted to the RECEIVER/TRUSTEE’s satisfaction 

evidence and documentation for contingent equipment, contractor and 

subcontractor agreements and other provisions necessary for operation 

during times of emergency, and to demonstrate the Operator’s 

arrangements to provide equipment and personnel, and to maintain 

uninterrupted service during mechanical breakdowns; 

(iv) The Operator has submitted for approval the draft Invoicing Statement  

required in Section 3.02.;  

(v) The Operator has demonstrated, to the RECEIVER/TRUSTEE’s 

reasonable satisfaction, that the Operator has not experienced a 

change in the financial position represented in its proposal that may 

hinder its performance hereunder; 

(vi) The Operator has provided evidence that it is not involved in any action, 

lawsuit, or legal action that may prevent or hinder its performance 

under this Agreement;  

(vii) The Operator has submitted evidence (e.g. a scan of the executed bond 

forms) to the RECEIVER/TRUSTEE that the Performance Bond 

necessary for its performance under this Agreement have been secured 

no later than fifteen (15) Days after the Contract Date; 

(viii) The Operator has submitted evidence (e.g. a PDF or scan of the 

certificates) to the RECEIVER/TRUSTEE that it has met all insurance 

requirements contained herein and has submitted to 

RECEIVER/TRUSTEE certificate(s) of insurance evidencing the same no 

later than fifteen (15) Days after the Contract Date; and 

(ix) The Operator’s evidence of insurance is approved by the 

RECEIVER/TRUSTEE. 

(B) Certification of Operation Commencement Date.  The Parties shall give each 

other prompt notice when all of the conditions precedent to the Operation 

Commencement Date has been achieved.  Upon the receipt of such notice by 

both Parties, such notices shall collectively constitute Certification of Operation 

Commencement Date. 

SECTION 5.04.  [Intentionally omitted.] 

SECTION 5.05.  Facility Operating Requirements.   

(A) ORDOT FACILITY, General Requirements. The Operator shall operate and 

maintain the ORDOT FACILITY in compliance with Governmental Approvals and 
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Applicable Laws.  The Operator shall be solely responsible for all costs of 

engineering, consulting, permitting, insurance, interconnections, materials, 

labor, Solid Waste collection and disposal, telephone, internet, and similar 

items, as well as damages, fines and penalties resulting from Operator’s 

negligence (whether assessed against the RECEIVER/TRUSTEE or the Operator) 

associated with the ORDOT FACILITY and the equipment utilized by Operator 

at the ORDOT FACILITY, except for those  Pass-Through Costs identified in 

3.01.(D), which shall be direct billed to, and paid by, the RECEIVER/TRUSTEE.  

Operator shall be responsible for the daily operation and maintenance of the 

ORDOT FACILITY over the Term of this Agreement.  Additional operations 

requirements are presented herein. 

(B) Obligations Regarding Site Operations and Maintenance.  Operator shall be 

responsible for the daily operation and maintenance of the ORDOT FACILITY 

over the Term of Agreement which includes, but is not limited to, the scope of 

services as presented in the version of the Post-Closure Care Operations Plan 

dated April 2015.  

 

(C) ORDOT FACILITY Costs.  The Operator shall acquire at its own cost and 

expense, all machinery, equipment, rolling stock, material, supplies, services, 

labor, utilities, telephone systems, furniture, electronic equipment, computers, 

software, databases and other equipment necessary or appropriate for 

performing the Services under this Agreement. 

 

(D) Operation of ORDOT FACILITY.  The Operator shall operate and maintain the 

ORDOT FACILITY (i) in a safe and sound manner, (ii) in a manner that is in 

compliance with all Government Approvals, (iii) in a manner that will provide 

unobstructed and safe access for Vehicles to the ORDOT FACILITY, and (iv) as 

otherwise required by Applicable Laws and the Post-Closure Care Operations 

Plan, and other design plans and specifications, unless such are modified as 

mutually agreed to by the Parties. 

 

(E) Operator’s Managers.  The Operator shall identify a full-time Site Manager who 

shall hold the appropriate licenses and certifications from all appropriate 

Governmental Entities.  The Site Manager shall be trained and experienced in 

the management and operation of facilities comparable to the ORDOT 

FACILITY, shall be deemed acceptable by the RECEIVER/TRUSTEE, and shall 

have been employed in similar positions prior to working at the ORDOT 

FACILITY.  The Site Manager’s employment responsibility shall be managing 

the Operator’s operation of the ORDOT FACILITY.   

 

(i) The Site Manager shall have completed or have employed a staff 

member who shall have completed a Solid Waste Association of 

North America Landfill Gas Systems Operation & Maintenance 2-day 

training course or equivalent. 
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(ii) The Site Manager shall be certified, or employ a staff member who 

is certified, as a Wastewater Operator II from GEPA or equivalent 

certification.   

(iii) The Site Manager or its designee shall be responsible for all 

communications with the RECEIVER/TRUSTEE, and shall be 

accessible twenty four (24) hours per Day, seven (7) Days per week. 

 

(F) Leachate and Condensate Collection Services.  The Operator shall perform, or 

cause the performance of, all leachate and condensate collection, management, 

monitoring, pre-treatment (as needed), and disposal services, whether such 

leachate is discharged to the Guam Waterworks Authority (“GWA”) system, or 

delivered to an authorized treatment facility by truck, or otherwise in 

accordance with all Governmental Approvals, requirements of the GWA and 

Applicable Laws.  GEPA may require a wastewater operator certification for at 

least one of Operator’s staff persons responsible for the operation and 

maintenance of the leachate management system, and the cost of such staff 

person and obtaining and maintaining such certification shall be borne solely 

by Operator and shall not be a Pass-Through Cost to the RECEIVER/TRUSTEE.  

The Operator shall deliver the collected leachate and condensate that is to be 

disposed of to the wastewater collection system or authorized treatment facility 

of the GWA.  The Operator shall collect leachate and condensate in a manner 

consistent with prudent leachate collection system management practices and 

Governmental Approvals, and shall take all reasonable measures within its 

control, if any, to minimize the production of leachate and condensate at the 

ORDOT FACILITY.  Operator shall operate, maintain, repair or replace all 

leachate collection and pre-treatment (as needed) systems.  Operator will 

maintain the pumps, sump facilities, conveyance lines, tanks, appurtenances, 

electrical and control equipment in accordance with the operation and 

maintenance manuals for said systems, and test such equipment regularly as 

recommended by the manufacturer, or as necessary to ensure proper 

operation.  Utility lines and backup generators are considered part of the 

leachate collection system.  Operator shall be responsible for monitoring the 

ORDOT FACILITY for the presence of leachate leaks by maintaining a 

reasonable awareness of the events occurring at the site and paying attention 

to visually observable conditions that could indicate the presence of a leachate 

leak.  Should a leachate leak be found, Operator shall take immediate action to 

control and remediate the leachate leak in a manner consistent with the 

Governmental Approvals.  Operator shall enter into and maintain a contract 

with a leachate hauling service for the removal of leachate from the Facility as 

backup operational support for leachate removal when the leachate cannot be 

removed from the Facility by Facility pumps, or for any reason what so ever. 

The primary purpose of this backup is to provide continuous ability to remove 

leachate from the Facility. This service shall be made available 24 hours a day, 

seven (7) days a week.  The entire cost of this hauling service shall be the 

responsibility of the Operator and not a Pass-Through Cost to the 
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RECEIVER/TRUSTEE if such service is the result of the leachate collection and 

removal system not being fully operational as a result of Operator’s negligence.  

The RECEIVER/TRUSTEE shall be responsible for that portion of the treatment 

cost up to the current rate charged by GWA for leachate treatment when the 

leachate pumps are fully operational.  Any additional costs for treatment as a 

result of hauling leachate to the GWA treatment facility when leachate cannot 

be removed from the Facility by normal functioning of the closure system as a 

result of conditions beyond the control of the Operator (i.e., at the direction of 

GWA) shall be the responsibility of the RECEIVER/TRUSTEE. 

 

(G) Gas Collection and Control System Services. The Operator shall perform all gas 

collection and control operations, maintenance, monitoring, reporting, and 

repair as required of the RECEIVER/TRUSTEE and the Post-Closure Care 

Operations Plan in conformance with Government Approvals. 

 

(H) Gas and Water Monitoring Wells Systems Services. The Operator shall perform 

all gas and water Monitoring Well operations, maintenance, monitoring, 

compliance, reporting, and repair as required by the RECEIVER/TRUSTEE and 

the Post-Closure Care Operations Plan in conformance with Government 

Approvals. 

 

(I) Facility Site Roads.  Operator shall maintain all existing temporary access 

roads, haul roads, and fire break roads that are necessary for the proper  and 

safe operation of the ORDOT FACILITY.  Access roads to any monitoring location 

utilized by Operator or RECEIVER/TRUSTEE are included in this requirement.  

Operator’s maintenance shall ensure that each road can be utilized for the 

purpose intended at all times.  Temporary access and haul roads shall be all-

weather, free of protruding objects, bumps (excluding those installed for speed 

control), ruts and depressions and otherwise provide continuous access for the 

Operator and its agents as intended by this Agreement.  The roads shall be 

maintained to promote positive drainage to avoid localized ponding.   

 

(J) Nuisance Control.  Operator shall be solely responsible for maintaining the 

Facility in a sanitary condition in compliance with all regulatory requirements, 

and shall correct any public nuisance created as a result of operations.  

Nuisance control requirements applicable to the Operator include the specific 

items listed below. 

 

 

(i) Noise Control.  Operator shall comply with all provisions of any 

Governmental Approvals and Applicable Laws relating to noise 

applying to the ORDOT FACILITY. 

 

(ii) Operator shall control all Vectors at the ORDOT FACILITY.  Use of 

any chemical sprays, traps and similar measures shall be approved 
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by GEPA and/or the Guam Department of Agriculture, as applicable.  

Operator shall obtain approval from all Governmental Entities with 

jurisdiction before any chemical is deployed for Vector control.  

Application of any of the Vector control substances shall be 

performed in compliance with all applicable local and federal wildlife 

protection regulations and any other Applicable Laws.  If GEPA allows 

the use of chemicals for Vector control, Operator shall submit to the 

RECEIVER/TRUSTEE and GEPA a record of the quantity used, 

location applied and date applied for each Vector control material 

used. 

 

(iii) To the extent described in Appendix B, D, E and F, Operator shall 

perform the following: 1) Operator shall inspect, maintain, repair 

and replace, as necessary, all existing fences and gates at the 

Facility; 2) Operator shall also install and maintain locks on all gates; 

3) Operator shall inspect and repair the access and perimeter 

fencing, and remedy all burrowing or erosion under fencing to ensure 

overall fencing integrity.  Operator shall take immediate action to 

repair or replace the affected RECEIVER/TRUSTEE property.  If such 

repairs are not commenced within seven (7) Days, the 

RECEIVER/TRUSTEE may use private or RECEIVER/TRUSTEE 

personnel to repair or replace said fencing, which shall be done at 

the sole expense of Operator.  RECEIVER/TRUSTEE may deduct said 

expenses from any payment RECEIVER/TRUSTEE is required to 

make to the Operator under this Agreement. 

 

(iv) Operator shall enter into and maintain a contract for a water supply 

pumper truck with on-call availability 24 hours a day, 7 days a week, 

to provide emergency and first responders with capability to provide 

fire suppression for outdoor wildfires. Additionally, Operator must 

provide, and have onsite at all times, at least one gas powered utility 

pump and fire hose capable of withdrawing water from the FACILITY 

ponds for fire suppression in an emergency.  Additionally, Operator’s 

emergency response shall call upon local fire authorities as well as 

part of the Emergency Response Plan. Costs incurred pursuant to 

this subsection 5.05(J)(iv) shall be Pass-Through Costs. 

 

(v) Operator shall maintain all existing and future signs in a clean and 

readable condition, and repair or replace all damaged information, 

regulatory, and warning road signs and markers.  Operator shall 

provide any and all additional signs that may be required and will 

receive Additional Compensation per Section 3.01(E).  Any such 

additional signs shall be consistent with existing signage formats and 

subject to the approval of the RECEIVER/TRUSTEE. 

 

71



Ordot Facility Operation Agreement 

A-23 

(vi) Operator shall provide for the service, maintenance, and 

replacement of internal water supply and wastewater systems; well 

pumps; water hydrants; backflow and shut off valves; and shall test 

such equipment regularly as recommended by the manufacturer, 

and as necessary to insure proper operation. 

 

(vii) Operator agrees to carefully use and maintain the Facility during the 

Term of Agreement at the sole expense of Operator, with the 

exception of certain support facilities and equipment that is owned 

and/or maintained by RECEIVER/TRUSTEE or other 

RECEIVER/TRUSTEE contractors. 

 

(1.) Operator shall perform all necessary preventive and ongoing 

maintenance functions for the ORDOT FACILITY and fixed 

equipment in order to keep them in good working order, 

including, but not limited to, conforming with warranties and 

guidelines for the use of equipment, and shall comply with 

all necessary and required inspections and reporting as 

required under Applicable Laws and regulations, and 

manufacturer’s recommendations. 

 

(2.) Operator shall repair or replace (with items of equal quality 

and/or capacity), as necessary, all or portions of the Facility 

or fixed equipment during the Term of Agreement, including, 

but not limited to, all road surfaces and walkways, heating, 

ventilation, and air conditioning (HVAC) systems, electrical 

systems, plumbing systems, diesel and gasoline tanks and 

monitoring systems, and any and all other portions of the 

Facility and fixed equipment.  Any replacement facilities or 

fixed equipment shall be acquired in the name of, and shall 

be the property of, and belong to, the GSWA without 

payment of any sum to Operator by RECEIVER/TRUSTEE.  

The only exceptions to this requirement shall be for support 

facilities and fixed equipment not directly related to the 

Operator’s requirements under this Agreement. 

 

(3.) Operator shall be responsible for any damage attributed to 

its operations caused to the ORDOT FACILITY or fixed 

equipment.  Operator shall repair or replace GSWA property 

and Operator’s own property promptly when the damage or 

loss of such property impairs or impedes the Operator’s 

ability to perform its obligations under this Agreement.  

Other repairs or replacement shall be done in a timely 

manner as mutually agreed between RECEIVER/TRUSTEE 

and the Operator. 
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(K) Non-Routine Services.  Whenever Non-Routine Services are required, the Operator 

shall notify the RECEIVER/TRUSTEE, and shall prepare a scope of work describing 

the required services, the cost of the Non-Routine required services and the time-

frame for providing these services.  If subcontractors are required, the 

subcontractors shall be listed together with all the information required by Section 

5.22.  If the RECEIVER/TRUSTEE approves, the Operator shall prepare a Task Order 

for the services and the Operator, upon final approval of the Task Order, the 

Operator shall proceed with the work as provided in the approved Task Order.   

 

The RECEIVER/TRUSTEE retains the right, if it determines not to accept the Non-

Routine Services offered by the Operator, to accept proposals from other qualified 

providers of the required Non-Routine Services.  Should the RECEIVER/TRUSTEE 

determine to contract with another qualified provider of these services, it shall be 

the duty of the Operator to facilitate and fully cooperate with that provider to 

achieve a successful and timely resolution of the problem that originally gave rise 

to the need for the Non-Routine Services.  Operator shall be compensated for such 

effort as Additional Compensation. 

 

(L) Independent Engineer.  It shall be the duty of the Operator to reasonably facilitate 

the work of and fully cooperate with the Independent Engineer as the Independent 

Engineer evaluates the work of the Operator and such other duties as may be 

assigned to the Independent Engineer. 

 

SECTION 5.06.  Odor Control Requirement.  In operating the ORDOT FACILITY, the 

Operator shall comply with all requirements established by Applicable Laws with respect to 

odor control associated with the ORDOT FACILITY. 

SECTION 5.07.  Maintenance of Equipment and Vehicles.   

(A) The Operator shall maintain, at Operator’s expense, all of its properties, 

facilities and equipment used in providing service under this Agreement in a 

safe, neat, clean and operable condition and as necessary to comply with 

Applicable Law.  Equipment selected for use at the ORDOT FACILITY shall meet 

or exceed federal emission standards or other standards set by the applicable 

Governmental Entity. 

(B) Operator shall inspect each piece of equipment used at the ORDOT FACILITY 

daily to ensure that all equipment is operating properly.  Equipment that is not 

operating properly shall be taken out of service until it is repaired and does 

operate properly; and Operator shall perform all scheduled maintenance 

functions in accordance with the manufacturer’s specifications and schedule.   

(C) Availability of equipment is essential for operation of the ORDOT FACILITY and 

protection of public health and the environment.  Operator shall repair, or 
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arrange for the repair of, all of its equipment and Vehicles for which repairs are 

needed because of accident, breakdown or any other cause so as to maintain 

all equipment in a safe and operable condition.   

(D) Sufficient backup equipment shall be available at all times to prevent delays in 

operations caused by equipment breakdowns.  Such backup equipment and the 

suppliers of that equipment shall be subject to approval of the 

RECEIVER/TRUSTEE and shall be available within one (1) Day. 

(E) Operator-Provided Equipment Maintenance and Repair.  Operator is expected 

to provide and maintain equipment that will enable it to perform the Services, 

which will operate with a minimum of downtime.  A piece of Operator-provided 

equipment which is non-operational for more than 1 week shall be considered 

broken, and Operator shall promptly notify the RECEIVER/TRUSTEE, and 

promptly secure the use of substitute equipment as promptly as reasonably 

possible, replace the equipment as promptly as reasonably possible, or ensure 

repair of the equipment as promptly as reasonably possible.  

RECEIVER/TRUSTEE may require that a piece of Operator-provided equipment 

be permanently replaced in the event that it breaks down more than three 

times in any thirty (30)-Day period, or four times in any ninety (90)-Day period.  

Operator shall be fully responsible for all costs of all Operator-provided 

equipment maintenance, replacements, and repairs, including parts and labor.  

Operator-provided equipment repairs shall be started and completed in a timely 

manner and Operator shall be responsible for the costs of repairs due to normal 

wear and usage, fire, theft, accident or vandalism.  Operator shall promptly 

repair all fluid leaks in the Operator-provided equipment.  Without limiting the 

generality of the foregoing, a piece of Operator-provided equipment shall be 

considered non-operational if the equipment develops a leak such that visible 

ground stains occur. Operator shall be fully responsible for any non-compliance 

notices and pay any fines therefrom associated with its non-operable 

equipment. 

(F) Equipment Storage.  Operator shall, in a manner similar to the conditions 

documented during the Walkthrough, maintain a covered equipment storage 

and maintenance area in a neat and orderly manner.  Rainwater will not be 

allowed to contact this maintenance and storage area. Operator shall minimize 

fluid spillage to the ground from storage containers, maintenance activities and 

other activities involving fluids.  Operator shall promptly clean up or remediate 

any fluid spillage in conformance with all Applicable Laws, and Governmental 

Approvals.  Equipment or property, which is not being used or necessary for, 

the required operations may not be stored at the ORDOT FACILITY.  Operator 

shall provide employee Vehicle parking at a designated location. 

SECTION 5.08.  Personnel Standards.  The following standards for Operator’s 

employees working at the ORDOT FACILITY shall apply: 
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(A) The Operator shall furnish such qualified operators, mechanical, supervisory, 

technicians and other personnel as may be necessary to provide the Services.  

All Services provided at the Facility shall be done in a safe, economical and 

efficient manner and in accordance with all Governmental Approvals. 

 

(B) The Operator shall provide applicable and necessary operational and health and 

safety training for all of its employees who work at the Facility under this 

Agreement. Documents showing training for all onsite employees shall be 

submitted to the RECEIVER/TRUSTEE prior to that employee beginning work at 

the ORDOT FACILITY.  All equipment operators shall be suitably trained and 

qualified in the operation of the equipment 

 

(C) Operator shall conduct, at its own expense, a minimum of one training or 

similar meeting per month for all Operator employees.  The purpose of these 

training meetings is to continually improve the training of employees related to 

Agreement requirements such as Governmental Approvals, Facility operation 

procedures, and safety.  Operator shall submit to the RECEIVER/TRUSTEE an 

annual schedule of safety training at least fifteen (15) Days prior to the start 

of each Operating Year, and shall submit as part of its quarterly report, 

documentation of the completed monthly training within fifteen (15) Days of 

the end of each calendar quarter.  The quarterly report shall include a brief 

description of the meeting topics and signatures of all employees attending.  

The RECEIVER/TRUSTEE may attend and monitor any or all training meetings.  

Records for all site personnel shall be available in the Operational Record as 

documentation for audit or regulatory inspection purposes. 

 

(D) The Operator shall not, nor shall it permit its employees to, demand or solicit, 

directly or indirectly, any additional compensation or gratuity from any person, 

business or other organization for Services provided under this Agreement.  The 

Operator shall ensure that all employees present a neat appearance and 

conduct themselves in a courteous manner.  The Operator shall regularly train 

its employees in courtesy, and shall prohibit the use of loud or profane 

language.  In the event that any Operator employee fails to conduct duties in 

a courteous and efficient manner, fails to conduct operations in a proper 

manner at the ORDOT FACILITY, or permits or causes any Violation of this 

Agreement, Operator agrees to take appropriate disciplinary action, which shall 

include suspension or termination of employment of such person at the ORDOT 

FACILITY, and Operator shall replace such person, if terminated, within a 

reasonable time, not to exceed fifteen (15) Days, with a competent, trained 

employee. 

 

(E) The Operator shall provide employees performing operations with a radio or 

phone to handle calls and complaints from the RECEIVER/TRUSTEE, or to follow 

up on problems and inspect Operator’s operations.  Employees shall have 

available a means to communicate with each other.   
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(F) All employees shall wear as their outermost item of clothing, high visibility, 

reflective, safety jacket, coat, or vest when working outside.  All employees 

shall wear hard-soled and steel-toed boots, hard hats and safety glasses.  Each 

employee shall have his/her name and the Operator’s name located on the 

outermost article of clothing so that each employee is easily identifiable. 

 

(G) Operator shall provide a list of current employees to the RECEIVER/TRUSTEE 

and provide an updated list to the RECEIVER/TRUSTEE within ten (10) Days of 

any employee changes. 

 

(H) Operator shall maintain policies and procedures that require and enforce a 

drug-free workplace. 

 

(I) Any of Operator’s employees performing duties that require communication 

with RECEIVER/TRUSTEE personnel or the public shall be able to communicate 

in English.   

 

(J) It is understood and agreed that to operate the Facility in a cost-effective 

manner, Operator may choose to have employees perform multiple duties 

throughout the workday; however, Operator shall ensure that when multiple 

duties are assigned to an employee, the employee can properly perform the 

duties in accordance with this Agreement. 

 

(K) It is expressly understood and agreed that RECEIVER/TRUSTEE has entered 

into this Agreement in reliance upon Operator’s continuous supervision of, and 

responsibility for, its employees, and at no time shall Operator rely upon 

supervision or performance by any other party.  

 

(L) Operator may be required to respond to emergencies at any time of day.  A 

plan outlining steps to be taken in an emergency (Operator’s Emergency 

Response Plan section in the Post-Closure Care Operations Plan the “Emergency 

Response Plan”) shall be made available to all employees working at the ORDOT 

FACILITY.  Employees are to receive training with regard to Emergency 

Response Plan prior to on-site employment.  Operator shall participate in up to 

one (1) emergency response drill per year coordinated with the 

RECEIVER/TRUSTEE. 

 

(M) Smoking at the ORDOT FACILITY shall be prohibited. 

 

 SECTION 5.09.  Buffer Zone.  The Operator agrees to honor all terms of the 

Governmental Approvals with respect to current and future buffer zones as shown in the 

Governmental Approvals. 
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SECTION 5.10.  Keeping of Premises.  The Operator shall keep the ORDOT FACILITY 

in an orderly, safe and sanitary condition.   

 

SECTION 5.11.  Hours of Operation.  The hours of operation for the ORDOT FACILITY 

shall be during all hours allowed by Governmental Approvals, unless otherwise directed by 

RECEIVER/TRUSTEE.   

 

SECTION 5.12.  Reporting Requirements.  The Operator shall prepare and submit to 

the RECEIVER/TRUSTEE accurate monthly, quarterly, and annual reports, which detail certain 

activity related to the Services.  These reports shall be in an electronic and hard-copy format 

as approved by the RECEIVER/TRUSTEE, and include information as set forth in the Post-

Closure Care Operations Plan. 

 

Operator shall have a professional engineer licensed to practice in Guam prepare the 

annual report, at Operator’s expense, and submit the report to the RECEIVER/TRUSTEE for 

review, giving reasonable time for RECEIVER/TRUSTEE to review and revise the report, prior 

to the filing deadline with GEPA. 

SECTION 5.13.  Financial Audit.   

(A) Not later than one hundred twenty (120) Days following the end of the 

Operator’s fiscal year, the Operator shall provide the RECEIVER/TRUSTEE with 

financial information and reports from the Operator’s ORDOT FACILITY 

operations sufficient for a RECEIVER/TRUSTEE appointed auditor to issue an 

opinion on the status of the Operator’s financial management of the Services. 

SECTION 5.14.  Records.  The Operator shall maintain records of all operations at the 

ORDOT FACILITY for the Term of this Agreement and for three (3) years thereafter.  The 

Operator shall keep the Operational Record in accordance with in accordance with the Post-

Closure Care Operations Plan, and Governmental Approvals, including the requirements of 40 

CFR 258 subtitle D subpart C.  The RECEIVER/TRUSTEE shall have access at reasonable hours, 

upon reasonable notice, to all of the Operator’s records relating to the ORDOT FACILITY.  The 

RECEIVER/TRUSTEE, in its reasonable discretion, may utilize its employees or employ outside 

consultants to audit or verify all records and reports, including employment records, of the 

Operator relating to the ORDOT FACILITY. The Operator shall cooperate with the 

RECEIVER/TRUSTEE, its officers, employees, agents or consultants, by making its employees 

and records relating to the ORDOT FACILITY available for the purposes of this Section.  The 

RECEIVER/TRUSTEE, or ’RECEIVER/TRUSTEE’s Auditor or their designee(s) shall have the 

right to access and inspect any other books and records of Operator relating to the ORDOT 

FACILITY.  Any document, material, or record relating to the ORDOT FACILITY may be subject 

to required public disclosure pursuant to Guam Law.  

SECTION 5.15.  Restoration.  At the expiration or termination of this Agreement from 

any cause, all buildings and other permanent improvements at the ORDOT FACILITY shall be 

in good condition and working order, ordinary wear and tear excepted.  Title to all permanent 

improvements or fixtures in the ORDOT FACILITY constructed by the Operator during the 
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Term of this Agreement shall vest in the RECEIVER/TRUSTEE upon termination or expiration 

of this Agreement, without the necessity of any compensation by the RECEIVER/TRUSTEE. 

SECTION 5.16.  Removal of Personal Property.  Within reasonable time after the 

expiration or termination from any cause of this Agreement, the Operator shall remove any 

and all personal property owned by Operator and placed thereon by the Operator.  Any 

property not so removed shall, at the RECEIVER/TRUSTEE’s option, become the property of 

GSWA or the RECEIVER/TRUSTEE may cause the property to be removed at the Operator’s 

expense. 

SECTION 5.17.  RECEIVER/TRUSTEE Representative.  The RECEIVER/TRUSTEE shall 

designate a representative of the RECEIVER/TRUSTEE to act as the RECEIVER/TRUSTEE’s 

liaison with the Operator in connection with this Agreement.   

SECTION 5.18.  RECEIVER/TRUSTEE Employee Space.  The Operator shall permit 

employees of the RECEIVER/TRUSTEE, and the RECEIVER/TRUSTEE’s designated consultants 

and representatives to have access to the ORDOT FACILITY and surrounding area at all times 

during operational hours for purposes of inspection or for observation of the maintenance 

work at the ORDOT FACILITY and general Facility operations; provided, however that the 

RECEIVER/TRUSTEE’s employees, consultants and representative(s) shall not interfere with 

the operation of the ORDOT FACILITY.   

SECTION 5.19.  Not Used.  

SECTION 5.20.  Compliance Reporting Requirements.  The Operator will be responsible 

for undertaking and developing the compliance reports identified in Appendix B, D, and E. and 

related documentation associated with the ORDOT FACILITY as required by Governmental 

Approvals and other Applicable Laws.  Such documentation shall be submitted to the 

RECEIVER/TRUSTEE for approval prior to the submission by the Operator of said reports and 

documentation to any Governmental Entity.  

SECTION 5.21.  Community Information.  Throughout the Term the Operator is 

encouraged to provide knowledgeable speakers to make presentations to and attend 

community outreach programs for civic and neighborhood groups when requested.   

SECTION 5.22.  Use of Subcontractors and Consultants by Operator.  The Operator 

shall not subcontract, or enter into any consulting or subcontracting agreements pertaining 

to Operator’s obligations under this Agreement, without obtaining prior written approval from 

the RECEIVER/TRUSTEE.  The RECEIVER/TRUSTEE agrees not to unreasonably withhold 

consent to Operator’s request to enter into any consulting or subcontracting agreement.  In 

no event will any subcontracting by the Operator relieve the Operator from any of the 

obligations or conditions of this Agreement on its part to be performed.  For purposes of 

determining the Operator’s liability and responsibility to the RECEIVER/TRUSTEE under this 

Agreement, the acts or omissions of the Operator’s subcontractors or consultants and any 

person directly or indirectly acting for them will be deemed to be the acts or omissions of the 

Operator, and the Operator will remain liable and responsible to the RECEIVER/TRUSTEE as 

if no subcontract or consulting contract had been made.  The foregoing sentence shall have 
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no bearing on the allocation of responsibility and liability between Operator and its 

subcontractors, consultants or persons acting on Operator’s behalf.  The following information 

must be provided to the RECEIVER/TRUSTEE prior to the beginning of any work by a 

subcontractor or consultant:  (i) Name; (ii) Address; (iii) Point of Contact; (iv) Phone Number; 

(v) Scope of Work; (vi) and, if required by Applicable Law or as required by 

RECEIVER/TRUSTEE, a Certificate of Insurance. 

SECTION 5.23.  Other Performance Standards.  Operator shall perform all work where 

no specific performance standard otherwise provided for herein or by Applicable Laws or 

regulation, to a generally accepted industry standard or performance expected of a competent 

and experienced individual who performs work of such nature for his or her livelihood, 

including maintaining an agreeable professional relationship with other contractors who may 

be working at the site.  In addition to any other of its rights, the RECEIVER/TRUSTEE may 

require that the Operator, at Operator’s sole cost and expense, review and correct any errors 

or deficiency in any work that does not meet the above specified standard. 

Operator shall perform engineering and planning services in accordance with generally 

accepted standards of professional engineering or planning practice.  In addition to any other 

of its rights, the RECEIVER/TRUSTEE may require that the Operator, at Operator’s sole cost 

and expense, review and correct any errors or deficiency of the Operator’s studies, designs, 

reports, and/or other engineering or planning services that result from Operator’s failure to 

meet the standard specified above.  Further, Operator shall be responsible for the costs of 

correction of any faulty physical construction resulting from errors or omissions in its 

engineering or planning services that result from Operator’s failure to meet the standard 

specified above. 

In the event that Operator utilizes subcontractors in performing any work required to 

be performed by Operator herein, Operator shall require subcontractors to meet the 

performance standards specified in this Agreement.  Operator shall be responsible for such 

work as though Operator performed such work without the use of a subcontractor. 

Operator and subcontractors to Operator shall be appropriately licensed to perform all 

work in accordance with Applicable Laws. 

Operator shall have primary responsibility to establish and implement the procedures 

governing access to the Facility and the use thereof by RECEIVER/TRUSTEE, and the operation 

thereof by the Operator.  Notwithstanding the foregoing, no such procedure shall conflict with:  

(i) any Applicable Laws or regulations; (ii) any provision of this Agreement; or (iii) any 

established procedure of the RECEIVER/TRUSTEE.  Further, the RECEIVER/TRUSTEE retains 

the right, but not the obligation, to review, amend and disapprove of any such procedure. 

In performing its duties herein, Operator shall be required, pursuant to direction 

provided by the RECEIVER/TRUSTEE, to coordinate such performance with the performance 

of the duties required of the contractors and consultants under each of the other contracts 

the RECEIVER/TRUSTEE has for certain services and/or facilities at or associated with the 

Facility or its use and access. 
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SECTION 5.24.  Protected Areas.  Operator must receive permission from the 

RECEIVER/TRUSTEE prior to encroaching on any previously undisturbed land or protected 

areas of the ORDOT FACILITY as noted in the Post-Closure Care Operations Plan, 

Governmental Approvals, or otherwise identified by the RECEIVER/TRUSTEE.  Operator’s 

employees shall stay on established interior roads to prevent further disturbance of the local 

habitat and wildlife. 

SECTION 5.25.  Buildings at the ORDOT FACILITY.  Except for the office trailer and 

storage containers necessary for Operator to perform its services, no shelter, trailers, or 

storage containers shall be permitted unless authorized in writing by the RECEIVER/TRUSTEE.  

No person shall be allowed to spend the night at the ORDOT FACILITY unless required as part 

of his or her job responsibilities (e.g., security personnel).  This Agreement does not authorize 

the construction, installation or use of any building or mobile home contrary to the provisions 

of Guam zoning requirements, building code, housing code, fire code or other Applicable Laws 

or regulations of the Government of Guam.  Operator shall have the responsibility of obtaining 

any permits and approvals necessary for any building or building expansion that is approved 

by the RECEIVER/TRUSTEE for addition at the Facility prior to installing or maintaining same 

at Facility. 

SECTION 5.26.  Other Obligations.  In addition to the requirements listed above, 

Operator shall be responsible for any and all other activities deemed necessary for proper 

operation and maintenance of the Facility, including the following: 

(A) Operator Inspections.  Operator shall conduct regular inspections of the ORDOT 

FACILITY as required to comply with Applicable Permits, Regulations and Laws, 

and for purposes of assessing the condition of the facilities and fixed equipment, 

identifying necessary maintenance, assuring the integrity of security systems, 

and assessing the safety and effectiveness of operations.  Operator shall submit 

to the RECEIVER/TRUSTEE a list of all inspections to be conducted along with 

an inspection schedule, prior to the Operation Commencement Date of this 

Agreement, and at the time of any changes to this list and/or schedule, if any.  

Operator shall submit a copy of all inspection reports and forms to the 

RECEIVER/TRUSTEE as part of the monthly report for the month when such 

inspection was conducted. 

(B) Regulatory Inspections.  Operator shall provide access to the ORDOT FACILITY 

by authorized Governmental Entities and insurers or their agents for purpose 

of conducting required inspections.  Operator shall submit copies of all 

inspection forms and other information provided by Governmental Entities or 

insurers or their agents related to inspections of the ORDOT FACILITY to the 

RECEIVER/TRUSTEE within 48 hours of the inspection and as part of the 

monthly report.  Operator shall take any and all actions necessary to rectify 

any noted deficiencies, areas of concern or Violations related to its operations 

under this Agreement.  Operator shall submit to the RECEIVER/TRUSTEE within 

seven (7) Days of an inspection, documentation of actions taken to rectify any 

deficiencies, areas of concern or Violations or a specific plan and schedule to 
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do so.  Operator shall be responsible for payments of fines levied as a result of 

Operator’s negligence. 

(C) Fires.  Should any fires occur at the Facility at any time, Operator shall respond 

in accordance with its current Emergency Contingency Plan.  Operator shall 

immediately report the fire to, and cooperate with, the appropriate fire 

department.  Operator shall notify the RECEIVER/TRUSTEE of the event as soon 

as practical.   

(D) Final Cleanup.  Upon expiration or termination of this Agreement, Operator shall 

remove, at Operator’s expense, from the ORDOT FACILITY and adjoining 

property and dispose of all surplus and discarded materials, rubbish, sediment, 

stormwater catch basin and system residues, temporary structures, equipment 

and debris which may have accumulated during the Term of this Agreement.  

No separate payment shall be allowed for the above work. 

(E) Utilities.  Electricity, potable water, sewer, and leachate treatment costs, which 

will be paid directly by the RECEIVER/TRUSTEE to the purveyor or as a direct 

Pass-Through Cost by the Operator with a reasonable mark up provided that 

the Operator verifies readings and checks that they are reasonable relative to 

historical seasonal fluctuations, specifically with respect to Leachate flow in 

wastewater treatment invoices. Should anomalies be discovered, Operator is to 

report to the RECEIVE/TRUSTEE and investigate the cause and be provided 

additional compensation. Operator shall be responsible for providing and 

maintaining any other utilities at the ORDOT FACILITY and for all costs and 

service charges in connection therewith. 

(F) Communication.  Operator shall provide telephone (cellular phones are 

acceptable), Internet, and radio communication 24 hours a day, 7 days a week, 

at its own expense at the ORDOT FACILITY.  RECEIVER/TRUSTEE shall have 

the right to use on-site communication facilities without cost, as may be 

necessary for its official purposes.  All communications systems must be FCC 

approved. Additionally the Operators must have cellular communication with 

the Facility systems that can access and monitor them when off site. 

(G) Facility Security.  Operator shall be responsible for providing and maintaining 

the agreed upon level of site and building security.  Any damage to the ORDOT 

FACILITY, or theft of equipment or property from the ORDOT FACILITY, shall 

be the sole responsibility of Operator.  The only exception shall be for the 

damage to, or theft of equipment or property from, support facilities not directly 

related to the Operator’s requirements under this Agreement provided that any 

such damage or theft did not occur as a result of Operator failing to provide the 

agreed upon level of security.  If such damage or theft is the result of Operator 

failing to provide the agreed upon level of security, then it shall be the sole 

responsibility of the Operator.  When responsible for the loss or damage as 

described above, Operator will have fifteen (15) Days to repair or replace any 
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damage to the ORDOT FACILITY, or replace any stolen equipment or property 

from the time Operator or its representative is given written notice by the 

RECEIVER/TRUSTEE to do so.  After that time, RECEIVER/TRUSTEE may use 

private or RECEIVER/TRUSTEE personnel to repair or replace said damage to 

the ORDOT FACILITY, or provide for the replacement of any stolen equipment 

or property, which shall be done at the sole expense of the Operator 

RECEIVER/TRUSTEE may deduct said expenses from any payment 

RECEIVER/TRUSTEE is required to make to Operator under this Agreement. 

(H) Drinking Water.  The Facility will be served by potable water from a public 

treated water source.  If Operator desires to provide additional on-site drinking 

water for employees, all costs of such water shall be at Operator’s sole expense 

and not included in the Operator’s fee. 

(I) Non-Potable Water.  Operator shall be responsible for providing a non-potable 

water supply as required for its operations at the ORDOT FACILITY.  All costs 

pertaining to any water line extension or relocation thereof, shall be the sole 

responsibility of Operator, including the charges imposed by any utility 

company.  No water leakage shall be allowed.  Any repairs on these water 

delivery facilities shall be the responsibility of Operator. 

(J) Governmental Approvals.  Operator shall be responsible for providing and 

submitting all information/documentation that is generated by the operator 

required to obtain, secure, and keep in full force and effect, various 

Governmental Approvals applicable to the ORDOT FACILITY. 

RECEIVER/TRUSTEE will assist with providing information that is not generated 

by the Operator under this contract. 

SECTION 5.27.  Maintenance and Repair of Final Cover.  Operator shall maintain and 

repair, as necessary, all final covers at the ORDOT FACILITY.  Fissures, cracks, depressions, 

settlement, and erosion on the ORDOT FACILITY surface and side slopes shall be promptly 

repaired and graded to promote positive drainage by Operator throughout the Term of 

Agreement.  Where appropriate, areas of the Facility with Final Cover shall be re-seeded. 

SECTION 5.28.  Erosion Control.  Operator shall maintain existing measures to 

minimize the amount of soil erosion on the Facility as needed to comply with the requirements 

of the Guam Soil Erosion and Sediment Control Regulations and Governmental Approvals.  

Erosion in areas where vegetative cover is required shall be filled with soil to restore a uniform 

grade and be seeded, mulched and fertilized to re-establish vegetative cover.  Areas with 

exposed soil surfaces shall be graded and filled to maintain a uniform grade and eliminate fill 

depressions caused by soil loss. Operator shall maintain all roadway slopes and grades that 

convey drainage to onsite stormwater conveyance structures on a daily basis. The Operator 

shall inspect the entire Facility property at the required frequency called for in the Post-

Closure Care Operations Plan to identify areas where erosion repairs are needed and 

vegetation needs to be re-established. 
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SECTION 5.29.  Drainage Structures.  All drainage structures must be maintained, and 

repaired as necessary, or as required by the RECEIVER/TRUSTEE, to provide for free and 

unobstructed flow of stormwater discharge.  Drainage/stormwater basins and storm drain 

systems including inlets, channels, ditches, storm drains, culverts, catch basins, outlets, and 

debris/detention basins must be maintained in terms of their capacity to convey design storm 

volumes and kept free of cracking, siltation, and debris accumulation.  Operator shall submit 

in its monthly report to the RECEIVER/TRUSTEE details of the maintenance of drainage control 

systems and a listing of any new installation of temporary drainage facilities.  Operator shall 

construct any additional culverts or conveyance structures as needed to facilitate proper 

drainage on the site. 

SECTION 5.30.  Access for Monitoring.  The Contractor shall maintain the areas in the 

immediate vicinity of groundwater Monitoring Wells, Facility gas monitoring probes and 

stormwater management sampling points and the access roads leading to these locations. 

This type of maintenance shall be done on a routine basis in conjunction with making repairs 

caused by erosion and maintaining site access in general. 

SECTION 5.31.  Post-Closure Care Operations Plan.  Operator shall prepare and submit 

Post Closure Care Standard Operating Procedures (SOP) to the RECEIVER/TRUSTEE for 

approval.  Operator’s Post-Closure Care SOPs shall be site specific, and will be the 

RECEIVER/TRUSTEE’s Operations Plan for the ORDOT FACILITY.  Existing SOPs previously 

developed by the RECEIVER/TRUSTEE during startup interim post closure operations can be 

adopted by the Operator and shall be submitted to the RECEIVER/TRUSTEE within one month 

of the date of execution of this Agreement and updated as necessary thereafter.  Operator 

may submit a request to amend the Post-Closure Care Operations Plan and associated SOPs 

at any time by submitting a written revision to the RECEIVER/TRUSTEE for approval.  The 

RECEIVER/TRUSTEE shall issue a notice of approval or disapproval.  If the 

RECEIVER/TRUSTEE disapproves the proposed amendment, it shall provide an explanation of 

disapproval.  Operator shall then either revise its submittal within two weeks after receiving 

the RECEIVER/TRUSTEE’s explanation of disapproval, or the proposed amendment will be 

considered withdrawn.  If approval of the amendments to the Post-Closure Care Operations 

Plan require agency review and approval before implementation, Operator shall prepare 

submittal package as Additional Compensation, in the format suitable for acceptance by the 

GEPA, to RECEIVER/TRUSTEE who will submit to GEPA for approval.  Additional Compensation 

shall not be paid for the preparation of the submittal package when the amendment to the 

Post-Closure Operations Plan is recommended by the Operator and will result in savings to 

the Operator equal to or greater than the Additional Compensation that would be due to the 

Operator.   

SECTION 5.32.  Entrance Gate and Locks.  Operator shall maintain the gate provided 

at the entrance of the ORDOT FACILITY in a locked position.  RECEIVER/TRUSTEE shall provide 

all required locks and shall provide copies of the keys to all locks to the Operator prior to the 

Operation Commencement Date of this Agreement.  In the event that any locks are changed, 

the RECEIVER/TRUSTEE shall provide a copy of the new key to the Operator at that time.  

Neither RECEIVER/TRUSTEE nor Operator shall allow anyone other than authorized persons 

access to the Facility at any time, unless otherwise provided for herein. 
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SECTION 5.33.  Soil Importing.  Operator shall be responsible for securing, at its own 

expense, any required soil for the Facility that cannot be satisfied with available on-site soil 

for the Term of this Agreement. 

SECTION 5.34.  Conflicts with Appendices E and F.  In the event of a conflict between 

the scope of Operator’s responsibilities and services described in this Article V, and the 

description of the responsibilities and services described in Appendices E and F, the 

appendices shall take control and take precedence over the description in this Article V.   

ARTICLE VI 

USE AND OPERATION OF THE PREMISES 

SECTION 6.01.  Operation of ORDOT FACILITY.  At all times after the Operation 

Commencement Date, the Operator shall continuously operate the ORDOT FACILITY as a 

closed municipal solid waste management facility in post-closure care.  The Operator shall 

operate the ORDOT FACILITY in compliance with Governmental Approvals, and any future 

modifications thereof, and all other Applicable Laws.  The Operator agrees to operate the 

ORDOT FACILITY in a manner comparable to other publicly- and privately-operated solid 

waste management facilities in the United States and in accordance with the generally 

accepted standards and practices customarily utilized by engineering firms providing 

operation and maintenance services that are in effect at the time Operator’s services are 

rendered. 

SECTION 6.02.  Certain Operator Obligations.  In addition to any other obligations set 

forth herein, the Operator shall furnish all labor, supervision, insurance, equipment, materials, 

supplies and all other items necessary to perform the Services. 

   

ARTICLE VII 

[Intentionally omitted] 

 

ARTICLE VIII 

POST-CLOSURE CARE 

SECTION 8.01.  Funding of Post-Closure Care Costs.  The RECEIVER/TRUSTEE is solely 

responsible for (i) the establishment and funding of any reserve funds required by Applicable 

Laws for the purpose of providing funds for the payment of costs of Post-Closure Care of the 

ORDOT FACILITY.  In no event shall the Operator be responsible for paying any deficiencies 

in such required reserves for Post-Closure Care activities of RECEIVER/TRUSTEE.  In addition, 

the Operator shall have no responsibility to make any payments in the event that actual Post-
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Closure Care costs relating to the ORDOT FACILITY exceed the amount reserved by the 

RECEIVER/TRUSTEE for Post-Closure Care activities of the RECEIVER/TRUSTEE. 

 

ARTICLE IX 

INSURANCE AND INDEMNITY 

SECTION 9.01.  Insurance.  During the Term of this Agreement, the Operator shall 

maintain, at its own expense (except as specifically set forth below), the following policies of 

insurance:  

Comprehensive General Liability 

 

$2,000,000 per occurrence; $2,000,000 products/completed operations; $4,000,000 general 

aggregate. 

 

Automobile Liability 

 

$1,000,000 combined single limit per accident for bodily injury and property damage.  

Coverage should be provided as “Symbol 1, any auto.” 

 

Workers’ Compensation 

 

Statutory coverage. Employer’s Liability limits of $1,000,000 each accident, $1,000,000 

disease each employee, $1,000,000 policy limit. 

 

Property Coverage 

 

Operator’s insurance is to be primary and coverage is to be written on a replacement cost, all 

risk basis for the buildings and the contents of the buildings and any structures, equipment, 

and materials owned by the Government of Guam that this Agreement places in the care, 

custody, or control of the Operator.  Limits are to be sufficient to provide full coverage for 

replacement cost of the buildings and the contents.  Limits will be reviewed annually by the 

RECEIVER/TRUSTEE to allow for increased costs of repair and replacement. 

 

 

Contractors Pollution Liability 

 

Coverage is to be a minimum of $2,000,000 per occurrence, $2,000,000 aggregate.  Policy 

to cover pollution liability, not limited to sudden accidental discharge and to include long-term 

environmental impact, applicable to bodily injury (including death) and property damage 

including loss of use of property that has not been physically injured or destroyed; clean-up 

costs; and defense and settlement of all claims in connection with any loss arising from the 

negligent acts of Operator at the ORDOT FACILITY.  Coverage shall apply to sudden and 

accidental and non-sudden pollution conditions, including the discharge, dispersal, release or 

escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste 

materials or other irritants, contaminants or pollutants into or upon land, the atmosphere or 

any watercourse or body of water, which results in bodily injury and property damage. 
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If the policy is a claims made form, the retro date is to be the same as or prior to this 

Agreement effective date. Claims made policies must be maintained for at least three (3) 

years after the completion of the service or the warranty date, whichever is later. 

 

The policy shall contain contractual liability coverage for RECEIVER/TRUSTEE’s tort liability.  

The policy may not contain a limitation of any kind that would limit any recovery thereunder 

to the amount of this Agreement or any component thereof. 

 

Deductibles/SIRs 

 

Self-insured retentions and deductibles affecting required insurance that are in excess of 

$250,000 must be acceptable to the RECEIVER/TRUSTEE. The Proposer must identify any 

such self-insurance coverage and include:  

 

• Names and addresses of any third party plan administrators;  

• A written reserve policy that outlines reserve targets; and 

• A listing of the excess coverage, specifying the insurance company, the policy or 

contract number and the limits of liability and the retention amount. 

 

Annual reports containing the elements specified above must be submitted to the 

RECEIVER/TRUSTEE.   

 

Coverages obtained through insurance pools or risk retention groups must also be acceptable 

to the RECEIVER/TRUSTEE. 

 

Copies 

 

The RECEIVER/TRUSTEE is entitled, upon request and without expense, to receive certified 

copies of all required insurance policies and/or endorsements (with any proprietary 

information redacted from the policies) and to make reasonable requests for coverage 

modifications. 

Other Insurance Provisions 

 

The RECEIVER/TRUSTEE and the Government of Guam, its officials, and employees shall be 

additional insureds on the Commercial General Liability, Contractor’s Pollution Liability, and 

Automobile Liability Insurance policies required under this Agreement.   

 

The Government of Guam shall be named as loss payee on any property loss insurance 

policies.  These insurance policies shall contain the appropriate additional insured 

endorsement signed by a Person authorized by that insurer to bind coverage on its behalf.  

Each insurance policy required by this clause shall be endorsed to state that coverage shall 

not be canceled, except after thirty (30) Days’ prior written notice has been provided to the 

RECEIVER/TRUSTEE.  If the policy is cancelled for non-payment of premium, only ten (10) 

Days’ notice is required.  In addition, the Operator shall provide RECEIVER/TRUSTEE with 

thirty (30) Days’ prior written notice if a policy is to be suspended, voided, or reduced in 

coverage below the limits required herein. 

 

Insurance is to be placed with insurers with a Best rating of no less than “A-”.  The company 

must also be duly authorized to transact business in the Territory of Guam. 
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Workers’ Compensation and Employers’ Liability Coverage  

The insurer shall agree to waive all rights of subrogation against the RECEIVER/TRUSTEE and 

the Government of Guam, its officials and employees for losses arising from the activities 

under this Agreement.   

 

Certificates of Insurance and Endorsements effecting coverage required by this clause shall 

be forwarded to: 

 

Guam Solid Waste Authority 

542 North Marine Corps Drive 

Tamuning, Guam 96913      

 

and 

 

Gershman, Brickner & Bratton, Inc. 

RECEIVER for the Guam Solid Waste Authority 

2010 Corporate Ridge Drive 

Suite 510 

McClean, Virginia 22102 

 

The Operator’s failure to comply with any of these provisions is a breach of contract by the 

Operator that entitles the RECEIVER/TRUSTEE to declare this Agreement void if the Operator 

does not remedy the breach within ten (10) Days after receipt of notice of breach from the 

RECEIVER/TRUSTEE.  

SECTION 9.02.  Workers’ Compensation Insurance Coverage.  In addition to the 

requirements contained in SECTION 9.01, Operator shall provide Workers Compensation 

Coverage as required by Applicable Laws, and provide RECEIVER/TRUSTEE with a certificate 

of insurance evidencing such coverage. 

SECTION 9.03.   Indemnity & Liability.  

(A) OPERATOR AGREES TO INDEMNIFY AND HOLD HARMLESS 

RECEIVER/TRUSTEE AND THE GOVERNMENT OF GUAM FROM ALL 

CLAIMS, DEMANDS, SUITS, JUDGMENTS, COSTS OR EXPENSES 

(“CLAIMS”) TO THE EXTENT CAUSED BY THE NEGLIGENT ACTS OR 

OMMISSIONS OF OPERATOR DURING THE PERFORMANCE OF THIS 

AGREEMENT.  The total and aggregate obligation of Operator to 

indemnify or hold harmless RECEIVER/TRUSTEE and the Government 

of Guam for any loss or injury pursuant to this SECTION 9.03(A) shall 

be limited to the extent that such liability or obligation is covered by 

insurance provided in accordance with the requirements of this 

Agreement. 

(B) Indemnity from Environmental Assessments or Claims.  TO THE EXTENT 

CAUSED BY THE NEGLIGENCE OF OPERATOR, OPERATOR SHALL 

INDEMNIFY AND HOLD HARMLESS THE RECEIVER/TRUSTEE AND THE 
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GOVERNMENT OF GUAM FROM AND AGAINST ANY AND ALL CLAIMS 

BROUGHT BY ANY PERSONS AND THAT ARE CONNECTED WITH: 

(a.) THE OPERATION AND MAINTENANCE OF THE ORDOT 

FACILITY OR OTHER SOLID WASTE FACILITY OWNED, 

LEASED OR UTILIZED BY THE OPERATOR DURING THE 

TERM OF THIS AGREEMENT; OR 

(b.) ANY CLEANUP COSTS AT THE ORDOT FACILITY OR SUCH 

OTHER SOLID WASTE FACILITY; AND THAT RESULTED 

FROM THE TRANSPORTATION OR STORAGE OF WASTE 

WHICH IS OR HAS BEEN ACCEPTED BY THE OPERATOR IN 

THE ORDOT FACILITY;  (2) ASSOCIATED WITH 

ENVIRONMENTAL CONTAMINATION AT OR RESULTING 

DIRECTLY FROM THE ORDOT FACILITY, WHETHER SUCH 

CONTAMINATION OR ALLEGED CONTAMINATION IS AIR, 

SOIL, GROUND WATER OR SURFACE WATER 

CONTAMINATION; AND (3) FOR CLAIMS, LIABILITIES, 

SUITS, DAMAGES, EXPENSES AND FINES ARISING OUT OF 

OR RESULTING FROM ANY SUDDEN OR GRADUAL OR ANY 

OTHER RELEASE, DISCHARGE, SPILL, CONTAMINATION 

OR POLLUTION BY OR FROM HAZARDOUS WASTES OR 

SUBSTANCES CAUSED BY OPERATOR, ITS CONTRACTORS, 

SUBCONTRACTORS, AGENTS, OFFICERS, INVITEES AND 

REPRESENTATIVES, EXISTING, CREATED OR OCCURRING 

ON OR UNDER THE PREMISES DURING THE TERM OF THIS 

AGREEMENT. 

The total and aggregate obligation of Operator to indemnify or hold 

harmless RECEIVER/TRUSTEE and the Government of Guam for any 

environmental liability or obligation pursuant to this Section 9.03(B) 

shall be limited to the extent that such environmental liability or 

obligation is covered by insurance provided in accordance with the 

requirements of this Agreement. 

(C) Application to Surrounding Property.  THE INDEMNITY OF SUBSECTION (B) 

EXTENDS TO CLAIMS AND ASSESSMENTS RELATING NOT ONLY TO THE 

ORDOT FACILITY BUT ALSO TO CLAIMS OR ASSESSMENTS ARISING 

OUT OF THE SURROUNDING AREA WHERE RUNOFF, LEACHATE, OTHER 

INFILTRATION OR GAS MIGRATION MAY OCCUR OR MAY HAVE 

OCCURRED.  THE PURPOSE OF THIS PARAGRAPH IS TO MAKE THE 

OPERATOR RESPONSIBLE FOR ALL CLAIMS OR ASSESSMENTS THAT 

ARE CAUSED BY OPERATOR’S NEGLIGENCE RELATING TO THE SITE OF 

FACILITY, OR OTHER SOLID WASTE FACILITIES WHICH ARE USED BY 

THE OPERATOR IN ORDER TO PERFORM ITS OBLIGATIONS RELATING 

TO THE ORDOT FACILITY UNDER THIS AGREEMENT (BUT NOT OTHER 
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LANDFILLS, TRANSFER STATIONS, OR OTHER SOLID WASTE 

FACILITIES UNRELATED TO AND NOT USED IN CONNECTION WITH THE 

PERFORMANCE BY OPERATOR OF ITS OBLIGATIONS UNDER THIS 

AGREEMENT). THIS SECTION DOES NOT MAKE THE OPERATOR LIABLE 

FOR ANY SITE NEVER USED, CLOSED, MANAGED OR MONITORED BY 

THE OPERATOR UNDER THE TERMS OF THIS AGREEMENT, NOR DOES IT 

MAKE OPERATOR RESPONSIBLE FOR ANY CLAIMS OR ASSESSMENTS 

THAT WERE NOT CAUSED BY ITS NEGLIGENCE. 

(D) TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, 

RECEIVER/TRUSTEE AGREES TO INDEMNIFY, DEFEND AND HOLD 

OPERATOR HARMLESS FROM ANY AND ALL CLAIMS, JUDGMENTS, 

DAMAGES, PENALTIES, FINES, COSTS, LIABILITIES OR LOSSES TO THE 

EXTENT THEY ARISE FROM ANY ACT, OMISSION OR FAILURE TO 

COMPLY WITH ENVIRONMENTAL LAWS OR REGULATIONS BY 

RECEIVER/TRUSTEE or OWNER OR ANY PREEXISTING CONDITION OF 

THE ORDOT FACILITY, SAVE AND EXCEPT FOR LOSS OR INJURY DUE TO 

OPERATOR’S NEGLIGENCE. 

(E) It is understood and agreed that Operator shall not be deemed to be, and is 

not responsible as an owner, generator, operator, transporter, arranger or 

other "person" as described in the Applicable Laws or Environmental Laws.  

Rather, Operator acts at the direction of RECEIVER/TRUSTEE solely as its agent 

to handle the facilities that contain the contaminated materials present at the 

ORDOT FACILITY. RECEIVER/TRUSTEE acknowledges Operator will perform its 

Services at a site that contains hazardous materials or pollution conditions 

("Preexisting Pollution Conditions"), and that Operator had no prior role in the 

generation, treatment, storage, or disposition of such materials.  In considera-

tion of the associated risks that may give rise to claims by third parties or 

employees of RECEIVER/TRUSTEE or Owner, and in addition to any other 

indemnity obligation in this Agreement, RECEIVER/TRUSTEE agrees to 

indemnify, defend, and hold Operator harmless (including attorneys' fees and 

other legal expenses) from any and all losses, damages, claims, or actions 

brought by any third party or employee of RECEIVER/TRUSTEE against 

Operator or Operator's employees, agents, officers or directors that result from 

or are attributable to such Preexisting Pollution Conditions.  

RECEIVER/TRUSTEE's responsibility under this provision, however, shall not 

apply to the extent claims are shown by final judgment to arise out of 

Operator’s negligence or willful misconduct.  Notwithstanding the foregoing, in 

no event shall this provision or Agreement alter, reduce, or eliminate the 

responsibility or liability of Operator under its other agreements, or the 

Operator’s parent corporation or other affiliated companies, with 

RECEIVER/TRUSTEE. 

(F) THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE 

TERMINATION OR EXPIRATION OF THIS AGREEMENT. 
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ARTICLE X 

SECURITY 

SECTION 10.01.  Not Used. 

SECTION 10.02.  Performance Bond.  The Operator shall, within fifteen (15) Days 

following the Contract Date, provide (or provide evidence of in accordance with Section 5.03) 

to the RECEIVER/TRUSTEE and maintain in force for the Term of this Agreement an annually 

renewable operations performance bond in the amount of one million dollars ($1,000,000) as 

financial security for its true and faithful performance of this Agreement.  The Performance 

Bond shall be issued by a surety company: (1) having a rating of “A” or greater by A.M. Best 

Company; (2) listed in the United States Treasury Department’s Circular 570, “Companies 

Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and Acceptable 

Reinsuring Companies;” and (3) properly registered and licensed to conduct business in the 

Territory of Guam.  The Performance Bond shall be issued in the name of the Receiver and 

the Government of GSWA.   

SECTION 10.03.  Cost of Providing Security for Performance.  The cost and expense 

for obtaining and maintaining the security instruments required under this Article as security 

for the performance of the Operator’s obligations hereunder shall be billed as an Additional 

Compensation. 

 

ARTICLE XI 

COVENANTS AND WARRANTIES 

SECTION 11.01.  Representations and Warranties of Each Party.  Each Party represents 

and warrants to the other as of the Contract Date (and such representations and warranties 

as of the Contract Date shall survive the termination or expiration of this Agreement), as 

follows: 

(A) Each Party is duly organized and existing in good standing and each is duly 

qualified and authorized to enter into and perform the obligations set forth in 

this Agreement. 

(B) The execution and performance of this Agreement: (1) have been duly 

authorized by all required corporate or other action of such Party, (2) do not 

require any consent or approval no otherwise previously obtained, (3) will not 

violate any judgment, order, law or regulation applicable to such Party or any 

provisions of such Party’s charter, ordinances, bylaws, or resolutions. 
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(C) The execution of this Agreement and the performance of all obligations set forth 

herein do not conflict with, and will not, with the passage of time or the giving 

of notice, constitute a breach of or event of default under any charter, 

ordinances (with respect to the RECEIVER/TRUSTEE) or resolutions of the 

Party, or any contract, indenture, mortgage, bond, instrument or Applicable 

Laws to which the Party is subject or by which such party is bound.  This 

Agreement has been duly executed and constitutes a legal valid and binding 

obligation of each Party and is enforceable in accordance with its terms, except 

to the extent that the enforcement thereof is limited by any applicable 

bankruptcy, insolvency, reorganization, moratorium or other laws relating to or 

limiting creditors’ rights generally and the application of principles of equity. 

(D) There is no action, suit or proceeding, at law or in equity, before or by any 

court or governmental authority, pending or threatened against the Party, 

wherein an unfavorable decision, ruling or finding would materially adversely 

affect the performance by the Party of its obligations hereunder or the other 

transactions contemplated hereby, or which, in any way, would adversely affect 

the validity or enforceability of this Agreement, or any other contract or 

instrument entered into by the Party in connection with the transactions 

contemplated hereby. 

(E) Operator is fully capable, financially and otherwise, to perform its obligations 

hereunder. 

SECTION 11.02.  Covenant of Operator.  The Operator shall promptly notify the 

RECEIVER/TRUSTEE of any action which is proposed in writing of which it has knowledge or 

the occurrence of any event of which it becomes aware, or which could reasonably be 

expected, to lead to the revocation or suspension of any Governmental Approval. 

SECTION 11.03.  Liens.  The Operator shall operate the ORDOT FACILITY according to 

prudent business practices in order to avoid the filing of vendor’s, mechanic’s, laborer’s or 

materialman’s statutory or similar lien against the ORDOT FACILITY or any interest of the 

RECEIVER/TRUSTEE or the Operator therein by reason of work, labor, services or materials 

supplied or claimed to have been supplied to the Operator or anyone holding the ORDOT 

FACILITY or any part thereof through or under the Operator.  If any such lien shall at any 

time be filed, the Operator shall, provided RECEIVER/TRUSTEE has made all undisputed 

payments, within a forty-five (45) Days after notice of the filing thereof, cause the same to 

be discharged of record by payment, deposit, bond, order of a court of competent jurisdiction 

or as otherwise permitted by law or file a lawsuit in a court of competent jurisdiction seeking 

a discharge of such a lien.  Upon filing the lawsuit to discharge a lien, the Operator shall 

deposit into the registry of the court an amount equal to the outstanding lien sought to be 

discharged.  If the Operator shall fail to cause a lien other than a lien resulting from 

RECEIVER/TRUSTEE’S failure to make an undisputed payment, to be discharged, bonded over, 

or deposited the appropriate amount in the registry of the court with competent jurisdiction 

within the period aforesaid, then, in addition to any other right or remedy of the 

RECEIVER/TRUSTEE, the RECEIVER/TRUSTEE may, but shall not be obligated to, discharge 
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the same either by paying the amount claimed to be due or by procuring the discharge of 

such lien by deposit or by bonding proceedings, and in any such event the RECEIVER/TRUSTEE 

shall be entitled, if the RECEIVER/TRUSTEE so elects, to compel the prosecution of an action 

for the foreclosure of such mechanic’s lien by the lienor and to pay the amount of the 

judgment for and in favor of the lienor with interest, cost and allowances.  Nothing contained 

in this Agreement shall be deemed or construed in any way as constituting (i) the consent of 

the RECEIVER/TRUSTEE to the filing of any such lien on the RECEIVER/TRUSTEE’s interest in 

the ORDOT FACILITY or this Agreement or (ii) the consent or request of the 

RECEIVER/TRUSTEE, express or implied by inference or otherwise, to any contractor, 

subcontractor, laborer or materialman or the performance of any labor or the furnishing of 

any materials that would give rise to the filing of such liens against the ORDOT FACILITY.  Any 

amounts paid by the RECEIVER/TRUSTEE pursuant to SECTION 11.03 shall by reimbursed by 

Operator to the RECEIVER/TRUSTEE upon demand. 

SECTION 11.04.  No Warranties.  The Operator agrees that, except as expressly 

contained in this Agreement, no representations, statement or warranties, express or implied, 

have been made by or on behalf of RECEIVER/TRUSTEE, in respect to the ORDOT FACILITY, 

or the laws applicable to this Agreement, or any imposition payable with respect to the ORDOT 

FACILITY, and that the Operator has relied on no such representations, statements or 

warranties and that the RECEIVER/TRUSTEE shall in no event whatsoever be liable by reason 

of any claimed misrepresentations, misstatements or breach of warranties. 

ARTICLE XII 

DAMAGE, DESTRUCTION TO THE ORDOT FACILITY 

SECTION 12.01. Damage to or Destruction of all or any portion of the ORDOT 

FACILITY.  In case of damage to or destruction of the ORDOT FACILITY by fire or any other 

cause, similar or dissimilar, insured or uninsured, that is caused by the Operator’s negligence, 

the Operator shall promptly, at its sole cost and expense, restore, repair, replace or rebuild 

the ORDOT FACILITY as nearly as practicable to the value, condition and quality existing 

immediately prior to such damage or destruction.  Such restoration, repairs, replacements or 

rebuilding shall be prosecuted with due diligence and in good faith, and in accordance with 

the requirements of this Agreement, including, without limitation, ARTICLE IX.  If Insurance 

proceeds, if any, are less than the cost of the restoration, repairs, replacement or rebuilding 

by this Section 12.01, then the Operator shall pay any deficiency. 

SECTION 12.02. No Abatement.  Subject to the provisions of SECTION 16.10 of 

this Agreement, the Operator’s responsibility to perform all other covenants and agreements 

under this Agreement, shall not be affected by any such damage to or destruction of the 

ORDOT FACILITY provided such damage or destruction does not totally impair Operator’s 

operations at the ORDOT FACILITY for a period of more than thirty (30) consecutive Days.  

However, if Operator’s operations at the ORDOT FACILITY are totally impaired for a period of 

more than thirty (30) consecutive Days (a) by any such damage to or destruction of the 

ORDOT FACILITY other than due to Operator negligence, or (b) by reason of force Majeure as 

described in SECTION 16.10 of this Agreement, then, beginning on the thirty-first Day of such 
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impairment, Operator’s obligation to perform all other covenants and agreements under this 

Agreement shall be abated, suspended and excused during the remaining time Operator’s 

operations at the ORDOT FACILITY are totally impaired. 

ARTICLE XIII 

EVENTS OF DEFAULT REMEDIES 

SECTION 13.01.  Remedies for Breach.  The Parties agree that, except as otherwise 

provided in SECTION 13.02 and SECTION 13.03 with respect to termination rights, in the 

event that either Party breaches this Agreement, the other Party may exercise any legal rights 

it has under this Agreement, under the security instruments and under Applicable Laws to 

recover damages or to secure specific performance, and that such rights to recover damages 

and to secure specific performance shall ordinarily constitute adequate remedies for any such 

breach.  Neither Party shall have the right to terminate this Agreement for cause except upon 

the occurrence of an Event of Default.  In the event either Party shall have the right to 

terminate this Agreement as provided herein, this Agreement may be terminated (except by 

expiration of the Term of this Agreement) only by a written instrument of termination 

executed by the appropriate Party and delivered to the non-terminating Party. 

SECTION 13.02.  Events of Default by the Operator.   

(A) The following shall constitute Events of Default on the part of the Operator 

except to the extent caused by the occurrence of RECEIVER/TRUSTEE Fault: 

(i) the failure by the Operator to timely perform any material obligation 

under the terms of this Agreement, except the obligations which are 

described in subsection 13.02(A)(iii) hereof, and the continuance of 

such failure for a period of thirty (30) Days after written notice 

thereof has been provided by the RECEIVER/TRUSTEE specifying 

such failure and requesting that such condition be remedied, or if 

such failure may not be reasonably cured within a thirty (30)-Day 

period, such longer time as is required to remedy such failure, if 

Operator promptly initiated and is diligently pursuing reasonable 

actions to cure such non-performance; or 

(ii) the Operator is in Violation of Applicable Laws (other than an Alleged 

Violation Resolved) which results in the ORDOT FACILITY, either (i) 

being a public nuisance, or (ii) causing environmental harm which 

may adversely affect the health of residents either within or outside 

the vicinity of the ORDOT FACILITY, and such Violation is not cured 

within ten (10) Days after written notice of such Violation has been 

provided to Operator, or if such Violation may not be reasonably 

cured within a ten (10)-Day period, such longer time as is required 

to remedy such Violation, if Operator promptly initiated and is 

diligently pursuing reasonable actions to cure such Violation; 

93



Ordot Facility Operation Agreement 

A-45 

provided that, if Operator has a good faith dispute with an agency 

or regulatory body as to whether or not a Violation of any Applicable 

Laws has occurred, then Operator shall not be considered in breach 

or default of this Agreement, so long as it is diligently pursuing its 

good faith dispute with the appropriate Governmental Entity and 

such Governmental Entity allows the Operator to continue 

performance under this Agreement during the pendency of such 

dispute; or 

(iii) failure to pay amounts which are owed by the Operator to the 

RECEIVER/TRUSTEE under the terms of this Agreement within ten 

(10) Days following the receipt of written notice from 

RECEIVER/TRUSTEE that amounts are due and payable, giving due 

regard to the provisions of SECTION 13.04 hereof; or 

(iv) the Operator’s being insolvent or bankrupt or ceasing to pay its 

debts as they mature or making an arrangement with or for the benefit 

of its creditors or consenting to or acquiescing in the appointment of a 

receiver trustee, or liquidator for a substantial part of its property; (ii) 

a bankruptcy winding up, reorganization, insolvency, arrangement, or 

similar proceeding instituted by the Operator, under the laws of any 

jurisdiction or against the Operator, if the Operator does not take 

appropriate action to dismiss said proceedings, which proceeding has 

not been dismissed within ninety (90) Days of the institution of such 

proceeding; (iii) any action or answer by the Operator approving of, 

consenting to, or acquiescing in, any such proceeding; or (iv) the event 

of any distress, execution, or attachment upon the property of the 

Operator which shall substantially interfere with its performance 

hereunder. 

(B) If an Event of Default by the Operator occurs and is not cured as provided 

herein, then the RECEIVER/TRUSTEE shall have the right without further notice 

to terminate this Agreement, and at the RECEIVER/TRUSTEE’s option, the 

RECEIVER/TRUSTEE may proceed against the surety on the Performance Bond.  

If such termination by RECEIVER/TRUSTEE is disputed by Operator and the 

final, unappealable resolution of such dispute includes a determination that 

such termination for default was not justified, then the termination shall be 

deemed to have been a convenience termination by RECEIVER/TRUSTEE 

pursuant to SECTION 13.04.   

(C) for the purposes of this SECTION 13.02, the following acts or omissions by the 

Operator shall constitute failure to perform material obligations under this 

Agreement: 

(i) materially failing to comply with its obligations under this Agreement 

relating to keeping the ORDOT FACILITY property permitted and 
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operated materially in accordance with Applicable Laws, and 

Governmental Approval; 

(ii) not used; 

(iii) failing to maintain the Performance Bond in the amount required 

herein; 

(iv) failing to maintain, or provide the RECEIVER/TRUSTEE with timely 

evidence of insurance in the amounts or form required herein; 

(v) failing to indemnify the RECEIVER/TRUSTEE as required herein; or 

(vi) falsifying of (but not unintentional mistakes in) records or reports 

provided to the RECEIVER/TRUSTEE, GEPA, Territorial or federal 

governments. 

(D) Notice of Corrective Action.  RECEIVER/TRUSTEE shall, as soon as practical, 

notify the Operator of any failure on the Operator’s part to abide by the terms 

and conditions of this Agreement.  After receipt of notice from the 

RECEIVER/TRUSTEE, the Operator shall acknowledge receipt of such notice 

within seven (7) Days and within seven (7) Days shall provide the 

RECEIVER/TRUSTEE with notice of what corrective action has been or shall be 

taken by the Operator, within a period of time that is reasonable, in light of the 

circumstances.  Failure to promptly provide acknowledgement of receipt of 

notice, or notice of planned corrective action as required by this subsection (D) 

shall constitute an Event of Default. 

SECTION 13.03.  Remedies of RECEIVER/TRUSTEE.   

(A) The right of termination provided under SECTION 13.02(B) upon an Event of 

Default by the Operator is not exclusive.  If this Agreement is terminated by 

the RECEIVER/TRUSTEE for an Event of Default by the Operator, the 

RECEIVER/TRUSTEE shall have the right to pursue a cause of action for actual 

damages and to exercise all other remedies which are available to it under this 

Agreement, under the security instruments and under Applicable Laws.  

Without limiting the foregoing, upon any termination of the Operator for an 

Event of Default the damages payable by the Operator to the 

RECEIVER/TRUSTEE shall include the reasonable costs of (i) making all repairs 

and replacements to the ORDOT FACILITY, (ii) remediating any public health 

and safety problems, and (iii) paying all unpaid fines and penalties resulting 

from Operator’s negligence that are payable to any Governmental Entity, in 

each case to the extent such actions are necessitated or costs incurred as a 

result of the breach of this Agreement by the Operator. 

(B) In the event one Party hereto successfully pursues an action to enforce any 

remedy provided in this ARTICLE XIII, the prevailing Party shall be entitled to 
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payment of all costs and expenses which are incurred by the other Party in 

connection with such action. 

(C) In the Event of Default, the RECEIVER/TRUSTEE shall have the right, in addition 

to all other rights and remedies under this Agreement, to require the Operator 

to cease all or any portion of the Operator’s operations at the ORDOT FACILITY 

until such time as the default is remedied and the Operator provides assurances 

reasonably satisfactory to the RECEIVER/TRUSTEE that the practices that 

resulted in the default have been modified to prevent recurrences of the default. 

(D) Step-In Provision.  In the event the RECEIVER/TRUSTEE determines that a 

breach of this Agreement has occurred and the nature of the breach in the 

RECEIVER/TRUSTEE’s opinion is such that the public health and safety are 

materially endangered, and after Operator has been given written notice and a 

reasonable opportunity to correct the deficiency not to exceed a thirty (30)-

Day time period except in the event of an emergency condition as determined 

by the RECEIVER/TRUSTEE, the Operator shall cooperate completely and 

immediately with the RECEIVER/TRUSTEE to effect an immediate “Step-In” or 

takeover by the RECEIVER/TRUSTEE of Operator’s operations, including the use 

of any equipment located at the ORDOT FACILITY or employees that work at 

the ORDOT FACILITY. 

 Such “Step-In” or takeover shall be effected within not more than twenty four 

(24) hours after RECEIVER/TRUSTEE provides telephonic notice to Operator of 

its determination to invoke such Step-In rights, confirmed in writing within six 

(6) hours.  The Operator shall not be prohibited from disputing any such finding 

of breach through litigation; provided, however, that such litigation shall not 

have the effect of delaying, in any way, the immediate takeover of operations 

by the RECEIVER/TRUSTEE.   

 These provisions are specifically stipulated and agreed to by both Parties as 

being reasonable and necessary to the protection of public health and safety, 

and any legal dispute concerning the finding that a breach has occurred shall 

be initiated and shall take place only after the emergency “Step-In” or takeover 

has been completed, and shall not under any circumstances delay the process 

of the emergency “Step-In” or takeover. 

 Intentional failure on the part of the Operator to cooperate fully with the 

RECEIVER/TRUSTEE to effect a safe and smooth takeover of operations shall 

itself constitute a beach of this Agreement.  Nothing in this Article shall operate 

to limit the RECEIVER/TRUSTEE’s remedies under law, including those rights 

and remedies contained elsewhere in this Agreement. 

(E) This Section shall survive the termination of this Agreement. 

SECTION 13.04.  RECEIVER/TRUSTEE Convenience Termination Election in Certain 

Circumstances.   
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(A) Convenience.  The RECEIVER/TRUSTEE shall have the right to terminate this 

Agreement, in its reasonable discretion, for convenience and without cause 

following the Contract Date upon one hundred eighty (180) Days prior written 

notice to the Operator.  If the RECEIVER/TRUSTEE exercises its right to 

terminate this Agreement during the Initial Term pursuant to this subsection, 

the RECEIVER/TRUSTEE shall pay to the Operator on the termination date the 

amount set forth in Appendix 2, as applicable.  A termination of this Agreement 

by Operator as provided in SECTION 16.03 or 9.01. shall also be deemed a 

termination for convenience by RECEIVER/TRUSTEE.   

(B) Adequacy of Termination Payment.  The Operator agrees that the applicable 

termination payments provided in this Section will fully and adequately 

compensate the Operator and all subcontractors for all profits, costs, expenses, 

losses, liabilities, damage, taxes, and charges of any kind whatsoever (whether 

foreseen or unforeseen) attributable to such termination of the Operator’s right 

to perform this Agreement.  The obligation to pay such amounts shall not impair 

or limit the obligation of the RECEIVER/TRUSTEE to the Operator under any 

other provision of this Agreement which expressly survives termination 

hereunder. 

(C) Consideration for Convenience Termination Payment.  The right of the 

RECEIVER/TRUSTEE to terminate this Agreement for its convenience and in its 

reasonable discretion in accordance with this Article constitutes an essential 

part of the overall consideration for this Agreement, and the Operator hereby 

waives any right it may have under Applicable Laws to assert that the 

RECEIVER/TRUSTEE owes the Operator a duty of good faith dealing in the 

exercise of such right. 

(D) Completion or Continuance by RECEIVER/TRUSTEE.  After the date of any 

termination under Subsection 13.04(A), the RECEIVER/TRUSTEE may (but 

without any obligation to do so) take any and all actions necessary or desirable 

to continue the Services so terminated, including, without limitation, entering 

into contracts with other operators, with or without public letting. 

SECTION 13.05.  Payment Disputes.  If a Party disputes any amount that is payable 

under this Agreement, the Party disputing such amount shall provide written notice to the 

other Party of such disputed amount, together with sufficient information to enable the other 

Party to understand the nature of the dispute.  Such notice shall be delivered by the Party 

disputing such amount no later than the date that such amount is due and payable (or, if 

later, within ten (10) Days after the date on which the disputing Party has information 

necessary to determine that it has a dispute) and, as applicable, the Party disputing such 

amount shall make payment of any undisputed amount on the due date thereof.  If the 

amount that is in dispute is ultimately determined to be due and payable, such disputed 

amount, together with interest thereon (at the Overdue Rate) shall be paid by the Party 

disputing such amount within three (3) Days of such determination. 
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SECTION 13.06.  Cumulative Remedies.  The rights and remedies granted in this 

Agreement to the RECEIVER/TRUSTEE and the Operator upon an Event of Default are 

cumulative, and the exercise of such rights shall be without prejudice to the enforcement of 

any other right or remedy authorized by law or this Agreement.  No waiver of any breach or 

default shall be deemed or construed by a court of law to constitute a waiver of any other 

breach or default or of any other breach or default of any of the other terms, provisions, and 

covenants contained herein. 

SECTION 13.07.  Obligations of the Operator upon Termination or Expiration.  (A)  

Upon a termination of the Operator’s right to perform this Agreement under ARTICLE XIII, 

any other termination provision of this Agreement, or upon the expiration of this Agreement 

under ARTICLE II, the Operator shall: 

(1) cease any activity on the date and to the extent specified by the 

RECEIVER/TRUSTEE; 

(2) promptly take all commercially reasonable action to protect and 

preserve all materials, equipment, tools, facilities and other property 

that belongs to the RECEIVER/TRUSTEE; 

(3) promptly remove from the ORDOT FACILITY all equipment, implements, 

machinery, tools, temporary facilities of any kind and other property 

owned or leased by the Operator (including, but not limited to sheds, 

trailers, workshops and portable toilets), and repair any damage caused 

by such removal; 

(4) leave the ORDOT FACILITY in a neat and orderly condition; 

(5) subject to subsection (B) of this Section, promptly remove all employees 

of the Operator and any subcontractors and vacate the ORDOT 

FACILITY; 

(6) deliver to the RECEIVER/TRUSTEE all electronic data used at the ORDOT 

FACILITY in the performance under this Agreement in a format 

compatible with the RECEIVER/TRUSTEE’s then existing information 

system, including all revisions and updates thereto; 

(7) deliver to the RECEIVER/TRUSTEE a copy of all books, records 

engineering and architectural plans in its possession relating to the 

performance of this Agreement; 

(8) deliver to the RECEIVER/TRUSTEE current maps engineering and 

architectural plans of the ORDOT FACILITY; 

(9) provide the RECEIVER/TRUSTEE with a list of all files, and access and 

security codes with instructions and demonstrations which show how to 

open and change such codes; 
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(10) advise the RECEIVER/TRUSTEE promptly of any special circumstances 

which might limit or prohibit cancellation of any subcontract; 

(11) promptly deliver to the RECEIVER/TRUSTEE copies of all subcontracts, 

together with a statement of: 

(a) the items ordered and not yet delivered pursuant to each 

agreement; 

(b) the expected delivery date of all such items; 

(c) the total cost of each agreement and the terms of 

payment; and 

(d) the estimated cost of canceling each agreement; 

(12) assign to the RECEIVER/TRUSTEE any subcontract that the 

RECEIVER/TRUSTEE elects in writing, at its sole election and without 

obligation, to have assigned to it.  The RECEIVER/TRUSTEE shall 

assume, and the Operator shall be relieved of its obligations under, any 

subcontract so assigned; 

(13) terminate all subcontracts which the RECEIVER/TRUSTEE has not 

directed the Operator to assign, and make no additional agreements 

with subcontractors; 

(14) as directed by the RECEIVER/TRUSTEE, transfer improvements to the 

RECEIVER/TRUSTEE by appropriate instruments of title; 

(15) promptly transfer to the RECEIVER/TRUSTEE all warranties given by any 

manufacturer or subcontractor with respect to particular components of 

or the equipment in ORDOT FACILITY; 

(16) notify the RECEIVER/TRUSTEE promptly in writing of any legal 

proceedings against the Operator by any subcontractor or other third 

parties relating to the termination of this Agreement or Services 

provided in in connection with this Agreement (or any subcontracts); 

(17) provide for, at Operator’s expense, a method for an immediate and 

uninterrupted transition of data to the RECEIVER/TRUSTEE without any 

degradation of the data; 

(18) give written notice of termination, effective as of date of termination of 

this Agreement, promptly under each policy of insurance required under 

SECTION 9.01 (with a copy of each such notice to the 

RECEIVER/TRUSTEE), but permit the RECEIVER/TRUSTEE to elect to 

continue such policies in force thereafter at its own expense, if possible; 

and 
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(19) take such other actions, and execute such other documents as may be 

reasonable and necessary to effectuate and confirm the foregoing 

matters. 

(B) Hiring of Operator Personnel.  Upon termination or expiration of this Agreement 

under any provisions hereof, the RECEIVER/TRUSTEE or any successor operator 

of the ORDOT FACILITY designated by the RECEIVER/TRUSTEE shall have the 

right to offer employment on any terms it may choose to the Site Manager, or 

any other Operator employee employed full-time at the ORDOT FACILITY.  No 

Operator employment agreement, job offer, letter or similar document may 

contravene this right.  The RECEIVER/TRUSTEE or its designated successor 

operator shall extend any such job offer within thirty (30) Days of the expiration 

or termination of this Agreement.  The Operator shall assist and cooperate with 

any such employee transition. 

(C) Continuity of Services.  Upon the termination of the Operator’s right to perform 

this Agreement or upon the expiration of this Agreement under ARTICLE II, the 

Operator, at the request and direction of the RECEIVER/TRUSTEE, shall provide 

for an effective continuity of service and the smooth and orderly transition of 

management back to the RECEIVER/TRUSTEE or other operator, at the 

RECEIVER/TRUSTEE’s direction.  Such service shall be for a period of up to 

ninety (90) Days and shall include providing advice and support and delivering 

any plans, drawings, blueprints, operating manuals, spare parts or other 

information useful or necessary for the RECEIVER/TRUSTEE or other operator 

to perform the Services provided under this Agreement. 

(D) RECEIVER/TRUSTEE Right to Acquire Operator Equipment.  Upon the 

termination of the Operator’s right to perform this Agreement or upon the 

expiration of this Agreement under ARTICLE II, the RECEIVER/TRUSTEE shall 

have the right, but not an obligation, to acquire some or all equipment owned 

and used by the Operator specifically and exclusively in connection with its 

operation of the ORDOT FACILITY pursuant to this Agreement.  The Operator 

shall be entitled to compensation equal to the fair market value of the 

equipment the RECEIVER/TRUSTEE elects to acquire from the Operator.  In the 

event of a dispute as to the fair market value of any or all of the equipment to 

be acquired by the RECEIVER/TRUSTEE from the Operator, the Parties shall 

agree on an independent appraiser qualified to establish said fair market value 

and agree to accept the appraiser’s findings as binding. 

SECTION 13.08.  No Consequential or Punitive Damages & Overall Limitation.  

Notwithstanding anything in this Agreement to the contrary, neither Party shall be liable to 

the other for special, consequential, punitive, indirect incidental or similar damages for any 

reason in connection with this Agreement and the transactions contemplated hereby, whether 

based upon contract, tort, negligence, gross negligence, warranty, strict liability or other legal 

theory.  RECEIVER/TRUSTEE AGREES THAT, TO THE FULLEST EXTENT PERMITTED BY LAW, 

OPERATOR’S TOTAL LIABILITY TO RECEIVER/TRUSTEE OR OWNER IN CONNECTION WITH 
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THIS AGREEMENT IS LIMITED TO THE TOTAL AMOUNT OF COMPENSATION PAID TO 

OPERATOR UNDER THIS AGREEMENT, OR THE AMOUNT OF INSURANCE REQUIRED IN 

ARTICLE IX FOR A COVERED CLAIM, WHICH EVER IS GREATER, REGARDLESS OF THE LEGAL 

THEORY UNDER WHICH SUCH LIABILITY MAY BE IMPOSED. 

SECTION 13.09.  No Waiver of Rights.  No failure by the RECEIVER/TRUSTEE or by the 

Operator to insist upon the strict performance of any term, covenant, agreement, provision, 

condition or limitation of this Agreement or to exercise any right or remedy hereunder, and 

no acceptance by the RECEIVER/TRUSTEE of full or partial payment of any compensation 

under this Agreement during the continuance of any such breach, shall constitute a waiver of 

any such breach or of such term, covenant, agreement, provision, condition or limitation.  No 

term, covenant, agreement, provision, condition or limitation of this Agreement to be kept, 

observed or performed by the RECEIVER/TRUSTEE or by the Operator, and no breach thereof, 

may be waived, altered or modified except by a written instrument executed and 

acknowledged by and delivered to the RECEIVER/TRUSTEE and the Operator.  No waiver of 

breach shall affect or alter this Agreement, but each and every term, covenant, agreement, 

provision, condition and limitation of this Agreement shall continue in full force and effect with 

respect to any other then existing or subsequent breach thereof. 

SECTION 13.10.  Survival of Certain Provisions upon Termination.  All representations 

and warranties of the Parties contained in this Agreement, the Operator’s indemnity 

obligations in this Agreement with respect to events that occurred prior to the Termination 

Date, the RECEIVER/TRUSTEE’S indemnity obligations, the rights and obligations of the 

Parties hereto pursuant to SECTION 3.03, SECTION 8.01, SECTION 9.01, SECTION 9.03, 

SECTION 11.03, SECTION 11.04, SECTION 13.02, SECTION 13.03, SECTION 13.04, SECTION 

13.07, SECTION 13.12, SECTION 16.12, and SECTION 16.13, and all other provisions of this 

Agreement that so provide shall survive the termination of this Agreement.  No termination 

of this Agreement shall (1) limit or otherwise affect the respective rights and obligation of the 

Parties hereto accrued prior to the date of such termination, or (2) preclude either Party from 

impleading the other Party in any legal proceeding originated by a third-party as to any matter 

occurring during the Term of this Agreement. 

SECTION 13.11.  RECEIVER/TRUSTEE’s Right to Perform Operator’s Covenants.  If at 

any time Operator shall fail, within thirty (30) Days after notice from the RECEIVER/TRUSTEE 

(except in case of emergency such number of Days’ notice which are reasonable in the 

circumstances shall suffice), to pay any imposition required herein, or to take out, pay for, 

maintain or deliver any of the insurance policies provided in ARTICLE IX, or to cause any 

unpermitted lien of the character referred to in SECTION 11.03 to be discharged as therein 

provided, or to perform any other act on its part to be performed as provided in this 

Agreement, then, without further notice or demand upon Operator and without waiving any 

other right or remedy of the RECEIVER/TRUSTEE, the RECEIVER/TRUSTEE may, but shall not 

be obligated to, perform any such obligation on behalf of Operator; provided, however, that 

except for matters arising under ARTICLE IX, the RECEIVER/TRUSTEE has determined that 

doing so is reasonably necessary to protect against a significant threat to the ORDOT FACILITY 

or the safety of the ORDOT FACILITY’s users or the general public.  All sums paid by the 

RECEIVER/TRUSTEE in connection with the RECEIVER/TRUSTEE’s performance of any 

101



Ordot Facility Operation Agreement 

A-53 

obligation of Operator and all reasonably necessary out-of-pocket incidental costs and 

expenses paid or incurred by the RECEIVER/TRUSTEE in connection with the performance of 

any such act by the RECEIVER/TRUSTEE, together with all reasonable attorney’s fees and 

together with interest thereon at the Overdue Rate from the date of making such expenditures 

by the RECEIVER/TRUSTEE, shall be payable by Operator to the RECEIVER/TRUSTEE on 

demand.  This Section is in addition to the RECEIVER/TRUSTEE’s “Step-In” rights provided for 

in SECTION 13.03(D). 

SECTION 13.12.  Additional Remedy of the RECEIVER/TRUSTEE.   

(A) Upon any termination of this Agreement, Operator shall quit and peacefully 

surrender the ORDOT FACILITY to the RECEIVER/TRUSTEE, and the 

RECEIVER/TRUSTEE, upon or at any time after any such termination, shall have 

the right, without further notice, to enter upon and re-enter the ORDOT 

FACILITY and possess and repossess itself thereof, by force, summary 

proceedings, ejectment or otherwise, and may dispossess Operator and remove 

Operator and all other persons and property from the ORDOT FACILITY and 

may have, hold and enjoy the ORDOT FACILITY and the right to receive all 

income of and from the same. 

(B) If this Agreement is terminated by reason of the occurrence of any Event of 

Default, such expenses as the RECEIVER/TRUSTEE may incur for legal 

expenses, attorney’s fees and disbursements shall become immediately 

payable by the Operator. 

SECTION 13.13.  Continuity of Services.  Operator expressly contracts that, in the 

event of breach of this Agreement by the Operator, Operator will work with the 

RECEIVER/TRUSTEE to ensure that Services are continuous and uninterrupted, regardless of 

the nature or causes underlying the breach.  Operator agrees and contracts that there is an 

obligation to assist RECEIVER/TRUSTEE in every effort to ensure uninterrupted and 

continuous provision of Services in the event of breach, even if Operator disagrees with the 

determination of the breach by the RECEIVER/TRUSTEE. 

SECTION 13.14.  Events of Default by the RECEIVER/TRUSTEE.  If the 

RECEIVER/TRUSTEE fails to make any payment to Operator pursuant to this Agreement within 

thirty (30) Days following the due date for such payment pursuant to this Agreement, and 

has not reasonably disputed such payment in accordance with SECTION 13.05, such failure 

shall be considered a material breach of this Agreement.  In such event, Operator shall have 

the right to terminate this Agreement and will be entitled to payment of all amounts owed by 

RECEIVER/TRUSTEE, with interest at the Overdue Rate from the date such payment was due, 

and to the Convenience Termination payment set forth in Appendix 3, as applicable.  In 

addition, without limiting the generality of the foregoing, if, in the absence of a dispute 

regarding such payments, RECEIVER/TRUSTEE shall have failed to pay Operator more than 

Fifty Thousand ($50,000.00) Dollars due hereunder within thirty (30) Days following the due 

date for such payment pursuant to this Agreement, then the Operator shall have the right to 
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suspend performance under this Agreement until such amount is paid in full, without such 

suspension being deemed a breach by Operator hereunder.   

 

ARTICLE XIV 

NOTICES 

SECTION 14.01.  Notices.  Except as otherwise expressly provided by Applicable Laws, 

any and all notices or other communications required or permitted by this Agreement shall 

be in writing and shall be deemed duly served and given when (i) hand delivered, (ii) delivered 

by nationally recognized overnight courier, or (iii) on the third Day after it is deposited in the 

United States mail, first-class postage prepaid, return receipt requested: 

(A) If to the RECEIVER/TRUSTEE, personally delivered to the RECEIVER/TRUSTEE, 

or alternatively when mailed as set forth above, to: 

Guam Solid Waste Authority 

542 North Marine Corps Drive 

Tamuning, Guam 96913  

 

With a copy to: 

Gershman, Brickner & Bratton, Inc. 

RECEIVER for the Guam Solid Waste Authority 

Suite 510 

2010 Corporate Ridge Drive 

McClean 22102 

 

(B) If to the Operator: 

Brown and Caldwell Constructors 

201 North Civic Drive, Suite 300 

Walnut Creek, CA 94596 

 

 

Either Party may by notice given, as set forth above, direct that notices or 

communications be sent to a different address.  Notwithstanding any provision of this 

SECTION 14.01, any report to be given by Operator to the RECEIVER/TRUSTEE may be given 

by electronic mail in addition to the means of delivery set forth herein. 

ARTICLE XV 

NOT USED 
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ARTICLE XVI 

MISCELLANEOUS 

SECTION 16.01.  RECEIVER/TRUSTEE Rights as Governmental Entity; No Liability of 

GBB.  The Operator acknowledges and agrees that the RECEIVER/TRUSTEE is a Governmental 

Entity and as such has certain rights, powers and duties that may affect the Operator’s rights 

or obligations under this Agreement.  The Operator agrees that no action or failure to act by 

the RECEIVER/TRUSTEE acting in its governmental capacity shall be construed as a breach or 

default by the RECEIVER/TRUSTEE under this Agreement, nor shall any such action excuse 

the Operator from performance of its obligations under this Agreement.  The Operator 

acknowledges and agrees that GBB, and its employees, associates, and agents acting in GBB’s 

behalf, are acting solely in GBB’s capacity as the Receiver, and, that the Receivership Order 

provides:  “The Receiver is responsible solely to this court. The Receiver shall not be 

personally liable for any act done in compliance with this Order.  No suit shall be filed against 

the Receiver without the consent of the court.”  Notwithstanding the foregoing, the 

Government of Guam, and any successor organization designated to carry out the duties and 

responsibilities of the GSWA, shall remain responsible for the obligations contained within this 

Agreement. 

 

SECTION 16.02.  Condemnation.  If during the Term, all of the ORDOT FACILITY is 

taken for a public purpose by condemnation, or sold to a condemning authority under threat 

of condemnation, this Agreement shall terminate.  Operator shall not be entitled to any 

condemnation award. 

 

SECTION 16.03.  Assignment.   

 

(A)  This Agreement, in whole or in part, may not be assigned, transferred, sold, or 

disposed of, in whole or in part, by voluntary sale, merger, consolidation, or 

otherwise or by forced or involuntary sale, without the prior written consent of 

the RECEIVER/TRUSTEE, and then only on such conditions as may therein be 

prescribed.  The RECEIVER/TRUSTEE is hereby empowered to take legal or 

equitable action to set aside, annul, revoke, or cancel this Agreement or the 

transfer or assignment of this Agreement, if such transfer or assignment is not 

made in accordance with the procedures contained herein, or is not in the best 

interest of the RECEIVER/TRUSTEE or the public. Upon termination of the 

Receivership, the RECEIVER/TRUSTEE may assign this Agreement to a Trustee 

approved by the US District Court of Guam, or its successor in interest, and the 

Operator shall not object to the assignment.   

 

(B) Any sale, transfer or assignment shall be made by a bill of sale or similar 

document, an executed copy of which shall be filed in the office of the 

RECEIVER/TRUSTEE, within thirty (30) Days after any such sale, transfer or 

assignment.  The RECEIVER/TRUSTEE shall not withhold its consent 

unreasonably; provided, however, the proposed assignee agrees to comply 

104



Ordot Facility Operation Agreement 

A-56 

with all provisions of this Agreement and such additional conditions as the 

RECEIVER/TRUSTEE may prescribe and provided that the assignee is able to 

provide proof of financial responsibility, in the form of an audited financial 

statement prepared by an independent certified public accountant or a certified 

public accounting firm for its most recently completed fiscal year, legal 

qualifications and technical capability satisfactory to the RECEIVER/TRUSTEE.   

 

(C) A rebuttable presumption that a transfer of control has occurred shall arise 

upon the acquisition or accumulation by any person or entity of twenty percent 

(20%) of the voting shares of Operator if such Person or group of persons does 

not already own twenty percent (20%) of the voting shares of Operator. Every 

change, transfer, or acquisition of control of the Operator shall make this 

Agreement subject to cancellation unless and until the RECEIVER/TRUSTEE 

shall have consented thereto.   

 

(D) The Operator shall promptly notify the RECEIVER/TRUSTEE of any actual or 

proposed change in, or transfer of, or acquisition by any other party of control 

of the Operator.  Every change, transfer, or acquisition of control of the 

Operator shall make this Agreement subject to cancellation unless and until the 

RECEIVER/TRUSTEE shall have consented thereto.  For the purpose of 

determining whether it shall consent to such change, transfer, or acquisition of 

control, the RECEIVER/TRUSTEE may inquire into the qualifications of the 

prospective controlling party, and the Operator shall assist the 

RECEIVER/TRUSTEE in any such inquiry.  In the event that the 

RECEIVER/TRUSTEE denies its consent and such change, transfer or acquisition 

of control has been affected, the RECEIVER/TRUSTEE may cancel this 

Agreement unless control of the Operator is restored to its status prior to the 

change, or to a status acceptable to the RECEIVER/TRUSTEE. 

 

(E) The consent of the RECEIVER/TRUSTEE to any sale, transfer, lease, trust, 

mortgage, or other instrument of hypothecation shall not constitute a waiver 

or release of any of the rights of the RECEIVER/TRUSTEE under this Agreement. 

 

(F) In no event shall a transfer of ownership or control be approved without the 

successor in interest becoming a signatory to this Agreement. 

 

(G) Nothing herein shall require approval for Operator’s assigning this Agreement 

to or selling its stock to wholly-owned subsidiaries or to an Affiliate under the 

same ultimate control and ownership as existed prior to the assignment. 

 

(H) If consent for any action is required by the RECEIVER/TRUSTEE pursuant to 

this Section, the RECEIVER/TRUSTEE shall be reimbursed by Operator all 

reasonable costs and charges, including, but not limited to, reasonable 

attorneys fees and administrative costs, associated with any review or 
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consideration of the Operator’s actions invoking this Section regardless of 

whether the consent is actually provided by the RECEIVER/TRUSTEE. 

 

SECTION 16.04.  Parties Bound.  This Agreement is binding on and inures to the benefit 

of the Parties and their respective successors and assignees when permitted by this 

Agreement. 

SECTION 16.05.  No Third Party Rights.  This Agreement is exclusively for the benefit 

of the RECEIVER/TRUSTEE and the Operator and shall not provide any third parties with any 

remedy, claim, liability, reimbursement, cause of action, or other rights. 

SECTION 16.06.  Governing Law and Applicable Venue.  This Agreement is made and 

performable in Territory of Guam, United States of America, and shall be interpreted in 

accordance with the laws of Guam and the United States.  Venue for any legal action arising 

out of this Agreement shall lie in any court of competent jurisdiction in Guam. 

SECTION 16.07.  Non-Discrimination.  The Operator shall not unlawfully discriminate 

against any Person. 

SECTION 16.08.  Entire Agreement.  This Agreement contains all of the covenants, 

statements, representations and promises agreed to by the Parties.  To the extent of any 

conflict, this Agreement supersedes the terms, conditions, and representations set forth in 

the RECEIVER/TRUSTEE’s Request for Proposals 001-17 and the Operator’s proposal.  No 

agent of either Party has authority to make, and the Parties shall not be bound by, nor liable 

for, any covenant, statement, representation or promise not set forth herein.  The Parties 

may amend this Agreement only by a written amendment executed by both Parties. 

SECTION 16.09.  Partial Invalidity.  In the event one or more provisions of this 

Agreement shall for any reason be held invalid, illegal, or unenforceable in any respect, such 

invalidity, illegality, or unenforceability shall not affect any other provision of this Agreement 

and this Agreement shall be construed as if such invalid, illegal, or unenforceable provision 

had not been contained in it. 

SECTION 16.10.  Force Majeure.  In case by reason of “force Majeure” the 

RECEIVER/TRUSTEE or Operator shall be rendered unable wholly or in part to carry out its 

obligations under this Agreement, and if such Party shall give notice of such “force Majeure” 

in writing to the other Party within a reasonable time after occurrence of the event or cause 

relied on, the obligation of the Party giving such notice, so far as it affected by such force 

Majeure shall be temporarily suspended during the continuance of the inability then claimed, 

but for no longer periods, and any such Party shall endeavor to remove or overcome such 

inability with all reasonable dispatch.  The term “force Majeure” as employed herein, shall 

mean acts of God, acts of public enemy, terrorist attacks, orders of any kind of the 

Government of the United States or the Government of Guam or any civil or military authority 

provided such order is not as a results of a Violation of Applicable Law or breach of any kind 

under this Agreement, failure of the other party furnish timely information or to approve or 

disapprove requests promptly, faulty performance or nonperformance by the other party’s 
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independent contractors or contractors, insurrections, riots, epidemics, landslides, lightning, 

earthquakes, hurricanes, tornadoes, storms, floods, washouts, droughts, arrests, restraining 

of government and people, civil disturbances, explosions, or any other causes not reasonably 

within the control of the Party claiming such inability.  If force majeure conditions caused by 

RECEIVER/TRUSTEE or Owner cause an increase or decrease in Operator's cost of, or the time 

required for, performing any obligation under this Agreement, an equitable adjustment shall 

be made under this clause and the contract price and/or timeframes will be modified in writing 

by amendment. 

  

 

 

SECTION 16.11.  Dispute Resolution. 

 

(A) The RECEIVER/TRUSTEE and the Operator agree to attempt resolution of all 

controversies which arise under, or are by virtue of, this Agreement through 

mutual agreement.  If the controversy is not resolved by mutual agreement, 

then, before either Party pursues other available remedies, they agree to 

submit the matter to non-binding dispute resolution as follows.  Except as 

provided below, the dispute resolution shall be governed by the Guam 

International Arbitration law (7 GCA Chapter 42-A). 

 

(1) Any arbitration shall take place in Guam. 

 

(2) Notice of the demand for dispute resolution shall be filed in writing with 

the other Party to this Agreement. Notice must be given within that time 

period after accrual of the claim on which the notice is based during 

which the Applicable Laws would have allowed a court action to have 

been brought on such claim. Such notice shall specifically identify each 

issue submitted for arbitration. The other Party shall then have twenty 

(20) Days to submit notice of any additional issues to be submitted for 

arbitration, which issues shall be specifically identified in such notice. If 

any notice is not timely provided, such claims shall be deemed waived 

and shall be barred from either arbitration or litigation. The Parties shall 

use their best efforts to select one neutral and impartial person (the 

“Neutral”) to resolve the dispute. If the Parties fail to reach agreement 

upon appointment of a Neutral within thirty (30) Days following receipt 

of such notice, the Neutral shall be selected according to the Commercial 

Arbitration Rules of the American Arbitration Association. Within twenty 

(20) Days after selection of the Neutral, each Party shall submit to the 

Neutral best and final offer with respect each issue submitted to the 

Neutral for resolution and a statement of its position with supporting 

facts and data. 

 

(3) Upon such dispute being submitted to the Neutral for resolution, the 

Neutral shall assume exclusive jurisdiction over the dispute and will be 

required to make a decision and award within fifteen (15) Days of the 

date of submission.  The Neutral’s decision shall be in writing and 

contain a basis for the decision and award.  For each issue decided by 
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the Neutral, he shall choose the best and final offer of one Party with 

respect to the issue decided, and the Neutral shall not have discretion 

to modify said best and final offer. 

 

(4) Each Party shall pay its own expenses and attorneys' fees for the 

proceeding; provided that the Parties shall share the Neutral’s fee 

equally.   

 

(5) In arriving at his or her decision, the Neutral shall consider the pertinent 

facts and circumstances as presented in evidence and be guided by the 

terms and provisions of this Agreement and Applicable Laws. 

 

(6) The Neutral shall immediately furnish a copy of the decision to the 

Parties.  The Neutral’s written decision shall be admissible in any 

subsequent proceeding by either party to this Agreement.  Within 

twenty (20) Days after receipt of the Neutral’s decision, the 

RECEIVER/TRUSTEE shall issue a final written within decision adopting 

or rejecting, in whole or in part, the Neutral’s decision.  If the 

RECEIVER/TRUSTEE does not issue a written decision within such twenty 

(20) Day period, or such longer period as may be agreed upon by the 

Parties, then the Operator may proceed as though the 

RECEIVER/TRUSTEE had issued a decision adverse to the Operator.   

 

(B) The RECEIVER/TRUSTEE shall immediately furnish a copy of the 

decision to the Operator, by certified mail with a return receipt 

requested, or by any other method that provides evidence of 

receipt.  

 

(C) The RECEIVER/TRUSTEE’s decision shall be final and conclusive, unless 

fraudulent or unless the Operator appeals the decision.   

 

(D) This subsection applies to appeals of the RECEIVER/TRUSTEE’s decision on a 

dispute over money owed by or to the RECEIVER/TRUSTEE under this 

Agreement, the Operator shall appeal the decision in accordance with the 

Government Claims Act by initially filing a claim with the Office of the Attorney 

General no later than eighteen (18) months after the decision is rendered by 

the RECEIVER/TRUSTEE or from the date when a decision should have been 

rendered.  For all other claims by or against the RECEIVER/TRUSTEE arising 

under this Agreement, the Office of the Public Auditor has jurisdiction over the 

appeal from the decision of the RECEIVER/TRUSTEE.  Appeals to the Office of 

the Public Auditor must be made within sixty (60) Days of the 

RECEIVER/TRUSTEE’s decision or from the date the decision should have been 

made. 

 

(E) The Operator shall exhaust all administrative remedies before filing an action 

in the Superior Court of Guam in accordance with Applicable Laws. 

 

(F) The Operator shall comply with the RECEIVER/TRUSTEE’s decision and proceed 

diligently with performance of this Agreement pending final resolution by the 

Superior Court of Guam of any controversy arising under, or by virtue of, this 

Agreement, except where the Operator claims a material breach of this 
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Agreement by the RECEIVER/TRUSTEE.  However, if the RECEIVER/TRUSTEE 

determines in writing that continuation of Services under this Agreement is 

essential to the public’s health or safety, then the Operator shall proceed 

diligently with performance of this Agreement notwithstanding any claim of 

material breach by the RECEIVER/TRUSTEE. 

 

SECTION 16.12.  Claims against Government.  The Operator expressly recognizes that 

the Government Claims Act (Title 5 of the Guam Code Annotated, Chapter 6) applies with 

respect only to claims of money owed by or to the Operator against the Government if the 

claim arises out of or in connection with this Agreement.  The Operator also expressly 

recognizes that all other claims by the Operator against the Government are subject to the 

Guam Procurement Law (Title 5 of the Guam Code Annotated, Chapter 5).   

 

SECTION 16.13. Consent to Jurisdiction.  The Operator hereby expressly consents to 

the jurisdiction of and the forum of the courts of Guam with respect to any and all claims 

which may arise by reason of this Agreement, except as otherwise may be provided by the 

Guam Procurement Law.  The Operator waives any and all rights it may otherwise have to 

contest the same or to proceed in a different jurisdiction or forum.   

 

Section 16.14.  Mandatory Representations by Operator.   

 

(A) General Ethical Standards (2 GAR Div. 4 § 11103(b)).  With respect to this 

Agreement and any other contract that the Operator may have, or wish to enter 

into, with any Government of Guam agency, the Operator represents that it 

has not knowingly influenced, and promises that it will not knowingly influence, 

any Government employee to breach any of the ethical standards set forth in 

the Guam Procurement Law and in any of the Guam Procurement Regulations.  

 

(B) Prohibition against Gratuities and Kickbacks (2 GAR Div. 4 § 11107(e)). With 

respect to this Agreement and any other contract that the Operator may have 

or wish to enter into with any Government of Guam agency, the Operator 

represents that he has not violated, is not violating, and promises that it will 

not violate the prohibition against gratuities and kickbacks set forth in the 

Guam Procurement Regulations. 

 

(C) Prohibition against Contingent Fees (2 GAR Div. 4 § 11108(h)).  The Operator 

represents that it has not retained a person or anyone upon an agreement or 

understanding for a percentage, commission, brokerage, or other contingent 

arrangement, except for retention of bona fide employees or bona fide 

established commercial selling agencies for the purpose of securing business. 

 

(D) Restriction on Employment of Sex Offenders (5 GCA § 5253)).  The Operator 

warrants that no person in its employment who has been convicted of a sex 

offense under the provisions of Chapter 25 of Title 9 of the Guam Code 

Annotated, or convicted of an offense defined in Article 2 of Chapter 28 of Title 

9 of the Guam Code Annotated regardless of the jurisdiction in which the 

conviction was obtained, shall provide services on behalf of the Operator 

relative to this Agreement.  If any person employed by the Operator and 

providing services under this Agreement is convicted subsequent to the date of 
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ORDOT CLOSURE FACILITY  

 PROPERTIES WHICH COMPRISE THE FACILITY 

 

NO. LEGAL DESCRIPTION Map L.M. No. Map Doc. No. 

1 Lot 37, Tract 198 FY1968-157 Doc. No. 87249 

2 Lot 38, Tract 198 FY1968-157 Doc. No. 87249 

3 Lot 39, Tract 198 FY1968-157 Doc. No. 87249 

4 Lot 450-5 FY2013-143 Doc. No. 856437 

5 Lot 3434 FY1975-005 Doc. No. 233534 

6 Lot 3390-R2 FY1989-421 Doc. No. 433656 

NOTES: 

1. Property Map and Legal Descriptions included in Appendix 
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APPENDIX 3 

CALCULATION OF ADJUSTMENT FACTOR 

Example 

Index values for the most recent month, or quarter in the case of the Employment Cost Index 

(ECI), preceding anniversaries of the Operation Commencement Date shall be used to 

calculate the Adjustment Factor to be applied in each Operating Year.  In the example below, 

assuming that the Operation Commencement Date is April 15, 2017, the methodology for 

calculation of the Adjustment Factor to be applied in the second Operating Year would be the 

percentage change over the one (1) year period from the Operation Commencement Date 

(April 15, 2017) to the anniversary date (April 15, 2018), using January 2017 Index values 

and January 2018 Index values and calculating the changes from the previous year to the 

current year. 

However, since the employment data for the Employment Cost Index (ECI) are published as 

quarterly data, the ECI’s most recent Index value preceding the assumed Operation 

Commencement Date and its anniversary shall be used, which for the example below, would 

be the Index value for the quarter ending in December instead of a month of January value.  

The following example illustrates the proper method of calculating the Adjustment Factor and 

applying it to adjust certain fees, as applicable, pursuant to this Agreement.  All values used 

in the example are hypothetical. 

Adjustment 
Factor 

Fixed 
Component 

Index data for 
Construction 
Machinery & 

Equipment 

Index data for 
Employment Cost 

Index* 

Index data for Diesel 
Fuel 

for Operating 
Year 2 = 

(.18) + (.30 x ((January ‘18 – 
January ‘17) ÷ January 

‘17) + 

(.37 x ((December ‘18 – 
December ‘17) ÷ 
December ‘17) + 

(.10 x ((January ‘18 – 
January ‘17) ÷ January 

‘17) 

*Index data are for quarter ending in December

Calculation of Adjustment Factor – Example 
Index % of 

Total 
Year 2 
Index 
Value 

Year 1 
Index 
Value 

Difference % 
Change 

% 
Adjustment 

Fixed Component (no 
adjustment applied) 

18.0% n/a n/a 0.0 0.000% 0.000% 

Construction Machinery & 
Equipment 

30.0% 110.0 107.1 2.9 2.708% 0.812% 

Employment Cost Index 37.0% 162.0 156.8 5.2 3.316% 1.227% 

Gasoline Fuel 15.0% 138.4 134.0 4.4 3.284% 0.493% 

Adjustment Factor 100.0% 2.532% 

Notes: The Index values used above are only example Index values and do not reflect actual 

Index values for those months.  Employment Cost Index data for the quarter ending in 

December would be used for these calculations, while the January index values for the 

Construction Machinery & Equipment and Gasoline Fuel series of the Producer Price Index 

would be used. 

Using the example values shown in the table above, the Adjustment Factor would be 2.532%. 

This Adjustment Factor would be multiplied by the fee to be adjusted pursuant to this 
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Agreement to determine the adjusted value of such fee in the new Operating Year.  As an 

example, if the Base Operating Fee in Operating Year 1 to be adjusted is $200,000 per 

Operating Year, then the adjusted Base Operating Fee for Operating Year 2 would be 

determined by applying the Adjustment Factor calculated above as follows: 

$1,500,000 X (1 + Adjustment Factor) = Base Operating Fee in Operating Year 2 

$200,000 X (1 + (.30 X ((110.0-107.1) ÷ 107.1)) + (.37 X ((162.0-156.8) ÷ 156.8)) + 

(.15 X ((138.4-134.0) ÷ 134.0)) = Base Operating Fee in Operating Year 2 

or 

$200,000 X 1.02532 = $205,064 per Operating Year 

The adjusted Base Operating Fee for Operating Year 2, as shown in this example, would be 

$205,064 or $17,088.67 per Invoicing Period. 
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TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

Permitting Fees (allowance) Annual -$                              1 -$                              

General administration (1)     (also includes general conditions) Annual 139,500.00$                1 139,500.00$                

139,500.00$                

-$                              

139,500.00$              

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

Security Inspections Quarterly 1,000.00$                     4 4,000.00$                     

Security Fence Vegetaion Maintenance Quarterly 25,000.00$                  4 100,000.00$                

As-Needed Storm/Earthquake Assessment (8 events assumed) per event 900.00$                        8 7,200.00$                     

-$                              -$                              

-$                              -$                              

111,200.00$                

-$                              

111,200.00$              

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

Final Cover Inspections Quarterly 1,000.00$                     4 4,000.00$                     

Final Cover Vegetation Maintenance Monthly 5,000.00$                     12 60,000.00$                   

-$                              

-$                              

-$                              

64,000.00$                   

-$                              

64,000.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

4.1: Groundwater Monitoring System Inspections and Maintenance Semiannual/Monthly/As-Needed 20,000.00$                  1 20,000.00$                   

4.2: Groundwater and Surface Water Monitoring Services Semiannual 19,000.00$                  2 38,000.00$                   

4.3:  Semiannual Groundwater and Surface Water Monitoring Report Preparation Semiannual 8,600.00$                     2 17,200.00$                   

75,200.00$                   

-$                              

75,200.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

5.1: Landfill Gas Monitoring Wellhead Inspections, valves, fittings and components Quarterly 7,000.00$                     4 28,000.00$                   

5.2: Landfill Gas Monitoring Vegetation Removal/Disp. and Well Access Maintenance As-needed 4,000.00$                     2 8,000.00$                     

5.3:  Landfill Gas Monitoring, Well Sampling and Reporting Quarterly 2,600.00$                     4 10,400.00$                   

46,400.00$                   

-$                              

46,400.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

6.1.1:  Install Portable Weather Station One-Time 1,000.00$                     1 1,000.00$                     

6.1.2: Routine System Inspections Weekly 500.00$                        52 26,000.00$                   

6.1.3: Vegetation Removal and Disposal Monthly 3,400.00$                     12 40,800.00$                   

6.1.4:  LFG Extraction Well Monitoring and Well-Head Adjustments Monthly 2,000.00$                     12 24,000.00$                   

6.1.5:  LFG Extraction Well Head Monitoring Report Preparation Monthly 1,000.00$                     12 12,000.00$                   

6.1.6:  LFG Extraction System Leak Monitoring and Reporting Quarterly 2,000.00$                     4 8,000.00$                     

6.2.1:  LFG Flare System Inspections Weekly 200.00$                        52 10,400.00$                   

6.2.2:  LFG Flare System Data Download Weekly 100.00$                        52 5,200.00$                     

6.2.3:  Change Lubricant in Flare System Blower Bimonthly 2,500.00$                     6 15,000.00$                   

6.2.4:  Quarterly Flare System Inspections Quarterly 300.00$                        4 1,200.00$                     

6.2.5:  Flare System Inlet Monitoring for Hydrogen Sulfide Quarterly -$                              4 -$                              

6.2.6:  Flare System Lubrication Quarterly 200.00$                        4 800.00$                        

6.2.7:  Flare Structure Inspection and Maintenance Annually 2,000.00$                     1 2,000.00$                     

6.3.1:  Surface Emissions Monitoring Quarterly 4,000.00$                     4 16,000.00$                   

6.3.2:  Surface Emissions Report Preparation Quarterly 3,500.00$                     4 14,000.00$                   

6.4:  New Source Performance Standards Reporting Semiannually 4,500.00$                     2 9,000.00$                     

6.5:  Startup, Shutdown and Maintenance Reporting Semiannually -$                              2 -$                              

6.6:  Title V Compliance Certification Report Annually 5,800.00$                     1 5,800.00$                     

6.7:  EPA Greenhouse Gas Report Annually 5,800.00$                     1 5,800.00$                     

197,000.00$                

-$                              

197,000.00$              

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

Settlement and Ponding Inspection and Survey (Reflects reduced scope year 1) Annually 17,400.00$                  1 17,400.00$                   

Annual Aerial and/or Field Survey (first four years only) Once Every Five Years 1 -$                              

5- year Aerial and/or Field Survey Once Every Five Years 1 -$                              

17,400.00$                   

-$                              

17,400.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

8.1:  Surface Water Drainage System Monitoring and Reporting Quarterly and prior to rainy season 1,000.00$                     4 4,000.00$                     

8.2:  Surface Water Drainage System Vegetation/Debris Removal Quarterly 3,000.00$                     4 12,000.00$                   

16,000.00$                   

-$                              

16,000.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

9.1.1:  Record Leachate Flow at GWA totalizer Daily -$                              365 -$                              

9.1.2:  Leachate sampling and analysis Quarterly 2,600.00$                     4 10,400.00$                   

9.2.1:  Leachate Collection and Removal System Inspections Quarterly 800.00$                        4 3,200.00$                     

9.2.2:  Leachate Collection and Removal System Maintenance Quarterly 750.00$                        4 3,000.00$                     

9.2.3:  Calibration of leachate flow meter and other instruments Annually 3,200.00$                     1 3,200.00$                     

9.2.4:  Storm Event Preparation Activities (carried under normal ops) Assume 8 storm events per year -$                              2 -$                              

9.2.5:  Storm Event Operations and Maintenance (no cost) Assume 8 storm events per year -$                              2 -$                              

9.2.6:  Post-Storm Event Operations and Reporting (carried in task 2) Assume 8 storm events per year -$                              2 -$                              

19,800.00$                   

-$                              

19,800.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

10.1:  Quarterly Reporting Quarterly 3,500.00$                     4 14,000.00$                   

10.2:  Annual Reporting Annually 7,500.00$                     1 7,500.00$                     

Western Channel Annual Report Annually 31,000.00$                  1 31,000.00$                   

52,500.00$                   

-$                              

52,500.00$                 

TASK SUBTASK SERVICE TERM UNIT RATE NUMBER OF UNITS TASK COST

11.1: Consolidated Expense Allowance for Permits and materials for routine activities for sections 

5.1,6.1,6.2 and 9 (new task) Annually 20,000.00$                  1 20,000.00$                   

11.2 Property Insurance Annually 3,200.00$                     1 3,200.00$                     

11.3 Performance Bond Increase to $1MM Annually 6,500.00$                     1 6,500.00$                     

29,700.00$                   

-$                              

29,700.00$                 

GRT carried at 4.167% of the total 32,032$                       

800,732$         

Total of all Tasks - Seven Year Contract Period (2): 6,175,578.00$             

(2) Estimated-Assumes 3% escalation and full survey in year 3. Does not include non-routine activities.

Task 9 - Leachate Collection and 

Removal System Operations, 

Monitoring, and Maintenance

Subtotal:

Task Total:

Total of all Tasks Year 1:

Task 10 - Quarterly and Annual 

Consolidation Report 

Preparation
Subtotal:

Task Total:

Task 11- Consolidated Expense 

Allowance/Insurance Additions Subtotal:

Task Total:

Task 7 -Settlement and Survey 

Monument Inspections and 

Monitoring
Subtotal:

Task Total:

Task 8 - Surface Water Drainage 

System Monitoring and 

Maintenance

Subtotal:

Task Total:

Subtotal:

Task Total:

Task 6 - Landfill Gas Control 

System Operations, 

Maintenance and Monitoring 

Services

Subtotal:

Task Total:

FORM A-1  PROPOSAL SHEET (Revised 4/19/2018)

POST-CLOSURE OPERATIONS, MONITORING, AND MAINTENANCE

ORDOT CLOSURE FACILITY

Subtotal:

(1)  Cost of utilities at the Facility, including electricity, water, leachate treatment/disposal, and sewer costs will be paid directly by the Guam Solid Waste Authority to the purveyors and are not part of this fee

Task Total:

Task 1 - Administrative Services

Task 2 - Site Security 

Operations and Maintenance 

Services
Subtotal:

Task Total:

Task 3 - Operations and 

Maintenance of the Final Cover 

System
Subtotal:

Task Total:

Task 4 - Groundwater 

Monitoring System Operations, 

Maintenance and Monitoring 

Services
Subtotal:

Task Total:

Task 5 - Landfill Gas Monitoring 

System Operations, 

Maintenance and Monitoring 

Services
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PROPOSAL FORM B-2
CERTIFICATION OF NONDISCRIMINATION IN EMPLOYMENT

THIS FORM SHALL BE EXECUTED BY AN OFFICIAL

AUTHORIZED TO BIND THE OFFEROR, DETACHED,

AND MADE A PART OF ITS PROPOSAL

During the performance of the Operation Agreement, the Proposer, as Operator, agrees as
follows:

1. The Operator shall not discriminate against any employee or applicant for employment
because of race, religion, color, sex, sexual orientation, disability, or national origin.
The Operator agrees to post in conspicuous places, available to employees and
applicants for employment, notices setting forth the provisions of this
nondiscrimination clause.

2. The Operator, in all solicitations or advertisements for employees placed by or on
behalf of the Operation Agreement, shall state that such Operator is an equal
opportunity employer.

3. Notices, advertisements, and solicitations placed in accordance with federal law, rule
or regulations shall be deemed sufficient for the purpose of meeting the requirements
of this section.

4. The Operator shall include the provisions of the foregoing Paragraphs 1, 2, and 3 above
in every subcontract or purchase order so that the provisions shall be binding upon
each subcontractor or vendor.

Authorized Signature

Title: Director of Operations and Maintenance

Date: 9/27/2017

B-9
7
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PROPOSAL FORM B-5
AFFIDAVIT DISCLOSING OWNERSHIP and COMMISSIONS

CITY OF Cherry Hill

) ss.
STATE OF New Jersey

A. I, the undersigned, being first duly sworn, depose and say that I am an authorized
representative of the Proposer and that [please check only one]:

[ I The Proposer is an individual or sole proprietor and owns the entire (100%)
interest in the proposing business.

[XI The Proposer is a corporation, partnership, joint venture, or association
known as Brown and Caldwell Constructors . [please
state name of Proposer company], and the persons, companies, partners, or
joint venturers who have held more than 10% of the shares or interest in the
proposing business during the 365 days immediately preceding the
submission date of the proposal are as follows [ifnone, please so state]:

Name Address % of Interest

None

_______________________ ________________

B. Further, I say that the persons who have received or are entitled to receive a
commission, gratuity or other compensation for procuring or assisting in obtaining business
related to the bid or proposal for which this affidavit is submitted are as follows [if none,
please so state] :

Name Address Compensation

None

_______________________ ________________

C. If the ownership of the proposing business should change between the time this
affidavit is made and the time an award is made or a contract is entered into, then I
promise personally to update the disclosure required by 5 GCA §5233 by delivering another
affidavit to the government.

Signature of on of e following:
Proposer, if the Proposer is an individual;
Partner, if the Proposer is a partnership;
Officer, if the Proposer is a corporation.

Subscribed and sworn to before me

bISfi d .y of St , 20iO.

(?v’’öi 11i#ri’
:1f)J%J’Y kYAL14 . . ,

• \ ‘?

My cornrrnssJxpires f2jii ii1Z
% ‘

I “

AG Procurement form 002 (Nov 17, 2005) . . ‘\

543
‘7
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CITY OF —5s.

pROPOSAL FORM E-6
RAY1TreNONOLLU

STATE OF

of affiant signing beIOW, beingstate name
first duly sworn, depose

The name of the proposing company or individual 15 state name of comPaflY

The proposal for the solicitation identified above 15 genuine and not coiU5iVe or a sham.
The proposer has not colluded, conspired, connived or agreed, irect1y or jUirectIy, with any
other Proposer or Person, to put in a sham proposal or to refrain from making an offer. The
Proposer has not in any manner, jrectIy or directly, sought by an agreement or collusion,
or communication or conference, with any Person to fix the proposal price of Proposer or of
any other Proposer, or to fix any overhead, profit or cost element of said proposal price, or of
that of any other Proposer, or to secure any vantage against the Government of Guam or
any other Proposer, or to secure any vantage against the Government of Guam or any
Person interested in the proposed Agreement. All statements in this affidavit and in the
proposal are true to the best of the owedge of the ersigned. This statement is made
pursuant to 2 GAR Division 4 § 3126(b).

That I make this statement on behalf of myself as a representative of the Proposer,
and On behalf of the Proposer’s officers, repreSentativesf agents, subcontractors, and
employees.

Proposer, if the Proposer is an indiViduai
Partner, if the proposer is a partnershiP
officer, if the Proposer is a corPOratio

Subscribed and sworn to before me

thls’1J_— day of \t2iE____—1 2010.

‘1 1 •;-: ::‘,
fi,i,;’i.,,

J
, s_IC

1/\t)ri\f? _:;‘

\fr)i)\\’ ,‘

“ .

‘‘I
))

NOTARY pUBLIC
My commisslO” expil b\a’zofl

AG Procuremet form 003 Iuly 12, 2010)

6-14
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PROPOSAL FORM B-7
AFFIDAVIT re NO GRATUITIES or KICKBACKS

CITY OF Cherry Hill

) ss.
STATE OF New Jersey

Ben Left [state name of affiant signing
be/owl, being first duly sworn, deposes and says that:

1. The name of the proposing firm or individual is [state name of Proposer
companyl Brown and CaIdwell Constructors

Affiant is an officer of the Proposer [state one of the following: the Proposer,
a partner of the Proposer, an officer of the Proposerl making the foregoing identified
bid or proposal.

2. To the best of affiant’s knowledge, neither affiant, nor any of the Proposer’s
officers, representatives, agents, subcontractors, or employees have violated,
are violating the prohibition against gratuities and kickbacks set forth in 2 GAR
Division 4 § 11107(e). Further, affiant promises, on behalf of Proposer, not to
violate the prohibition against gratuities and kickbacks as set forth in 2 GAR
Division 4 § 11107(e).

3. To the best of affiant’s knowledge, neither affiant, nor any of the Proposer’s
officers, representatives, agents, subcontractors, or employees has or have
offered, given or agreed to give, any Government of Guam employee or former
Government employee, any payment, gift, kickback, gratuity or offer of
employment in connection with the Proposer’s proposal.

4. I make these statements on behalf of myself as a representative of the
Proposer, and on behalf of the Proposer’s officers, representatives, agents,
subcontractors, and employees.

Signature of o of the following:
Proposer, if the Proposer is an individual;
Partner, if the Proposer is a partnership;
Officer, if the Proposer is a corporation.

Subscribed and sworn to before me

this ‘2:I day of SPt , 2017.

OTARY PUBLIC , ,.—,
1

My commission exp O L-l , %Vt I. ‘<\

:•

AG Procurement form 004 (July 12, 2010) , . I
,,

1]:3’i ,;/
,, •h

‘1

‘,1,,;
/ I W

B-15
7
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PROPOSAL FORM E-8
AFFIDAVIT RE ETHICAL STANDARDS

CITY OF Cherry Hill

) ss.
STATE OF New Jersey

Ben Leff . [state name of affiant signing
below], being first duly sworn, deposes and says that:

The affiant is an officer of the Proposer [state one of the following:
the Proposer, a partner of the Proposer, an officer of the Proposer] making the foregoing
identified bid or proposal. To the best of affiant’s knowledge, neither affiant nor any officers,
representatives, agents, subcontractors or employees of Proposer have knowingly influenced
any Government of Guam employee to breach any of the ethical standards set forth in 5 GCA
Chapter 5, Article 11. Further, affiant promises that neither he nor she, nor any officer,
representative, agent, subcontractor, or employee of Proposer will knowingly influence any
Government of Guam employee to breach any ethical standards set forth in 5 GCA Chapter
5, Article 11. These statements are made pursuant to 2 GAR Division 4 §11103(b).

Signature of one ohe following:
Proposer, if the Proposer is an individual;
Partner, if the Proposer is a partnership;
Officer, if the Proposer is a corporation.

Subscçed and swqro before me
this 1 I day of Jrt . ,

2010.

NOTARYPUBLIC .,,

My commission e res Zt

.l, ,) •.
i J1, ‘; ) ‘*‘‘.

‘
-

‘;c) , -.

.-) :%c:
)‘

AG Procurement form 005 (July 12, 2010)

B-16
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PROPOSAL FORM B-9
DECLARATION RE COMPLIANCE WITH US. DOL WAGE DETERMINATION

Procurement No. : 001-12

Name of Proposer Company: Brown and Caidwell Constructors

I, Left
—

hereby certify
under penalty of perjury:

(1) That I am anofficer of the Proposer [please select one: the Proposer, a partner
of the Proposer, an officer of the Proposer] making the bid or proposal in the foregoing
identified procurement

(2) That I have read and understand the provisions of 5 GCA § 5801 and § 5802 which
read:

§ 5801. Wage Determination Established.

In such cases where the Government of Guam enters into contractual
arrangements with a sole proprietorship, a partnership or a corporation (“contractor”)
for the provision of a service to the Government of Guam, and in such cases where
the contractor employs a person(s) whose purpose, in whole or in part, is the direct
delivery of service contracted by the Government of Guam, then the contractor shall
pay such employee(s) in accordance with the Wage Determination for Guam and the
Northern Mariana Islands issued and promulgated by the U.S. Department of Labor for
such labor as is employed in the direct delivery of contract deliverables to the
Government of Guam.

The Wage Determination most recently issued by the U.S. Department of Labor
at the time a contract is awarded to a contractor by the Government of Guam shalt be
used to determine wages, which shall be paid to employees pursuant to this Article.
Should any contract contain a renewal clause, then at the time of renewal adjustments,
there shall be made stipulations contained in that contract for applying the Wage
Determination, as required by this Article, so that the Wage Determination
promulgated by the U.S. Department of Labor on a date most recent to the renewal
date shall apply.

§ 5802. Benefits.

In addition to the Wage Determination detailed in this Article, any contract to
which this Article applies shall also contain provisions mandating health and similar
benefits for employees covered by this Article, such benefits having a minimum value
as detailed in the Wage Determination issued and promulgated by the U.S. Department
of Labor, and shall contain provisions guaranteeing a minimum of ten (10) paid
holidays per annum per employee.

(3) That the Proposer is in full compliance with 5 GCA § 5801 and § 5802, as may be applicable
to the procurement referenced herein;

(4) That I have attached the most recent wage determination applicable to Guam issued by
the U.S. Department of Labor. [INSTRUCTIONS - Please attach!] / ,

—
7,

Signat4fe
AG Procurement form 006 (February 16, 2010)

6-17
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General Decision Number: GU170001 07/07/2017 GUi

State: Guam

Construction Type: Building
Building Construction (Applies only to projects funded under
the National Defense Authorization Act of 2010 - Guam
Realignment Fund - Defense Policy Review Initiative) BUILDING
CONSTRUCTION PROJECTS (does not include single family homes or
apartments up to and including 4 stories)

County: Guam Statewide.

Note: Under Executive Order (EO) 13658, an hourly minimum wage
of $10.20 for calendar year 2017 applies to all contracts
subject to the Davis-Bacon Act for which the contract is
awarded (and any solicitation was issued) on or after January
1, 2015. If this contract is covered by the EO, the contractor
must pay all workers in any classification listed on this wage
determination at least $10.20 (or the applicable wage rate
listed on this wage determination, if it is higher) for all
hours spent performing on the contract in calendar year 2017.
The BO minimum wage rate will be adjusted annually. Additional
information on contractor requirements and worker protections
under the EO is available at www.dol.gov/whd/govcontracts.

Modification Number Publication Date
0 07/07/2017

SUGU2O16—002 02/08/2017

Rates Fringes

CARPENTER, Includes Form Work. . .$ 14.07 0.00

CEMENT MASON/CONCRETE FINISHER. .$ 12.87 0.00

ELECTRICIAN $ 15.23 0.00

IRONWORKER, REINFORCING $ 12.61 0.00

LABORER: Common or General $ 9.94 0.00

OPERATOR:
Backhoe/Excavator/Trackhoe $ 14.38 0.00

PAINTER (Brush and Roller) $ 14.14 0.00

PIPEFITTER, Excludes EVAC
Pipe Installation $ 16.10 2.06

PLUMBER, Includes HVAC Pipe
Installation $ 15.26 0.83

SHEET METAL WORKER (HVAC Duct
Installation Only) $ 14.87 1.43

1 1 I I 1! (1 Il I 140
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TRUCK DRIVER: Dump Truck. . . . . . $ 14.Qj 3.Og

WELDERS _ Receive rate prescribed for craft Performing

Operation to Whjh welding is incidental

Note: Executive Order (EO) 13706, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the

Davis_Bacon Act for which the contract is awarded (and any

solicitation was issued) on or after January 1, 2Ol7 If this
contract is covered by the EO, the contractor must provide

employees with I hour of paid sick leave for every 30 hours
they work, up to 56 hours of paid sick leave each year,

Employees must be permitted to use paid sick leave for their
own illness injury or Other healthrelated needs, including

preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injur or has other

healthrelated needs, including preventive care; or for reasons

resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic

violence sexual assault, or stalking, Additional information

on contractor require5 and worker protections under the EO
is available at www.dol.gov/W/gQ

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses

(29CFR 5.5 (a) (1) (ii)).

The bOdy of each wage determination lists the classification

and wage rates that have been found to be Prevailing for the
cited type(s) of construction in the area covered by the wage

determination The classifications are listed in alphabetical

order of “identifiers,, that indicate whether the particular

rate is a union rate (current union negotia rate for local),
a survey rate (weight average rate) or a union average rate
(weigh union average rate),

Union Rate Identifiers

A four letter classificatio abbreviation identifier enclosed
in dotted lines beginning with characters Other than “SU” or
“UAVG” denotes that the union classification and rate were

Prevailing for that classification in the survey. Example:

PLUMQ19g005 07/01/2014 PLUM is an abbreviation identifier of
the union which prevailed in the survey for this

classification which in this example would be Plumbers 019$

indicates the local union number or district council number

where applicable, i.e., Plumbers Local 019 The next nuer
005 in the example, is an internal number used in Processing

the wage determination 07/01/2014 is the effective date of the
most current negotja rate, which in this example is July 1,
2014.

!11T141
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Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survey Rate Identifiers

Classifications listed under the “SU” identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA2O12-007 5/13/2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

* an existing published wage determination
* a survey underlying a wage determination
* a Wage and Hour Division letter setting forth a position on

a wage determination matter
* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the

7
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Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7) . Write to:

Wage and Hour Administrator
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party’s position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board) . Write to:

Administrative Review Board
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION

7
1 II 1 1 I 1 1! (1 Il 1 I1YT1 I 1C f143



j_ I I

WD 15-5693 (Rev.-4) was first posted on www.wdol.gov on 08/08/2017
************************************************************************************

REGISTER OF WAGE DETERMINATIONS UNDER I U.S. DEPARTMENT OF LABOR
THE SERVICE CONTRACT ACT I EMPLOYMENT STANDARDS ADMINISTRATION

By direction of the Secretary of Labor I WAGE AND HOUR DIVISION
WASHINGTON D.C. 20210

I Wage Determination No. : 2015-5693
Daniel W. Simms Division of Revision No. : 4
Director Wage Determinationsi Date Of Revision: 08/03/2017

Note: Under Executive Order (EO) 13658, an hourly minimum wage of $10.20 for
calendar year 2017 applies to all contracts subject to the Service Contract
Act for which the contract is awarded (and any solicitation was issued) on or
after January 1, 2015. If this contract is covered by the EO, the contractor
must pay all workers in any classification listed on this wage determination
at least $10.20 per hour (or the applicable wage rate listed on this wage
determination, if it is higher) for all hours spent performing on the contract
in calendar year 2017. The EO minimum wage rate will be adjusted annually.
Additional information on contractor requirements and worker protections under
the EO is available at www.dol.gov/whd/govcontracts.

States: Guam, Northern Marianas, Wake Island

Area: Guam Statewide
Northern Marianas Statewide
Wake Island Statewide

**Fringe Benefits Required Follow the Occupational Listing**
OCCUPATION CODE - TITLE FOOTNOTE RATE
01000 - Administrative Support And Clerical Occupations

01011 - Accounting Clerk I 13.53
01012 - Accounting Clerk II 15.19
01013 - Accounting Clerk III 17.00
01020 - Administrative Assistant 17.67
01035 - Court Reporter 17.01
01041 - Customer Service Representative I 10.13
01042 - Customer Service Representative II 11.39
01043 - Customer Service Representative III 12.43
01051 - Data Entry Operator I 11.49
01052 - Data Entry Operator II 12.54
01060 - Dispatcher, Motor Vehicle 14.37
01070 - Document Preparation Clerk 13.53
01090 - Duplicating Machine Operator 13.53
01111 - General Clerk I 10.29
01112 - General Clerk II 11.28
01113 — General Clerk III 12.32
01120 - Housing Referral Assistant 18.94
01141 - Messenger Courier 10.30
01191 - Order Clerk I 12.41
01192 - Order Clerk II 13.48
01261 - Personnel Assistant (Employment) I 15.57
01262 - Personnel Assistant (Employment) II 17.25
01263 - Personnel Assistant (Employment) III 19.22
01270 - Production Control Clerk 20.05
01290 — Rental Clerk 11.10
01300 - Scheduler, Maintenance 15.19
01311 - Secretary I 15.19
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01312
01313
01320
01410
01420
01460
01531
01532
01533
01611
01612
01613

05000 —

05005
05010
05040
05070
05110
05130
05160
05190
05220
05250
05280
05310
05340
05370
05400

07000 —

07010
07041
07042
07070
07130
07210
07260

09000 —

09010
09040
09080
09090
09110
09130

11000 —

11030
11060
11090
11122
11150
11210
11240
11260
11270
11330
11360

12000 —

12010
12011
12012
12015
12020

17.01
18 . 94
12.73
17 . 67
15.26

9.67
12.77
13.83
14.78
13.48
15.13
16.92

13 . 34
13.06
12.10
12 . 10
10.13
13.71
12 . 10
13.71
10 . 12
12.10
12.10
12 . 87
12.10
9.45

13.39

10.47
10.76
12 . 49
8.78
9.08

11.86
9 . 12

16.17
9.87

16.17
11 . 97
14.07
16.17

9.00
9.00

12 . 32
9.23
9.23
9.34
8.78
8.36

11.32
9.34

10.31

17 . 52
17 . 52
24.03
24.03
13.38

- Secretary II
- Secretary III
- Service Order Dispatcher
- Supply Technician
- Survey Worker
- Switchboard Operator/Receptionist
- Travel Clerk I
- Travel Clerk II
- Travel Clerk III
— Word Processor I
- Word Processor II
- Word Processor III
Automotive Service Occupations
- Automobile Body Repairer, Fiberglass
- Automotive Electrician
- Automotive Glass Installer
- Automotive Worker
- Mobile Equipment Servicer
- Motor Equipment Metal Mechanic
- Motor Equipment Metal Worker
- Motor Vehicle Mechanic
- Motor Vehicle Mechanic Helper
- Motor Vehicle Upholstery Worker
- Motor Vehicle Wrecker
- Painter, Automotive
- Radiator Repair Specialist
- Tire Repairer
- Transmission Repair Specialist
Food Preparation And Service Occupations
- Baker
- Cook I
- Cook II
- Dishwasher
- Food Service Worker
- Meat Cutter
- Waiter/Waitress
Furniture Maintenance And Repair Occupations
- Electrostatic Spray Painter
- Furniture Handler
- Furniture Refinisher
- Furniture Refinisher Helper
- Furniture Repairer, Minor
- Upholsterer
General Services And Support Occupations
- Cleaner, Vehicles
- Elevator Operator
- Gardener
- Housekeeping Aide
- Janitor
- Laborer, Grounds Maintenance
- Maid or Houseman
- Pruner
- Tractor Operator
- Trail Maintenance Worker
- Window Cleaner
Health Occupations
- Ambulance Driver
- Breath Alcohol Technician
- Certified Occupational Therapist Assistant
- Certified Physical Therapist Assistant
- Dental Assistant
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12025
12030
12035
12040
12071
12072
12073

Assistant
Laboratory Technician
Record Clerk
Record Technician
Transcriptionist
Medicine Technologist
Assistant I
Assistant II
Assistant III
Assistant IV
Dispenser
Technician

32 . 84
23.96
23.96
17.52
15.66
17 . 52
19.52
11 . 54
15.55
12 . 37
13.84
15 . 66
38.49
11.03
12 . 43
13.54
15.22
17 . 52
15.66
14.18
15.22
22 . 64
20.70
25.32
25 . 32
30 . 64
30 . 64
36.72
21 . 69
21.69

18.12
22 . 43
27 . 43
18 . 12
22 . 43
27 . 43
24.84
14 . 42
22 . 42

15 . 13
16.18
18 . 12
20.19
15.51
17.33
21.48
26.29
31 . 82
15.49
15 . 62

15.71
15.76
17.56
19.50
21.81
15.73
19.50
23.84

- Dental Hygienist
- EKG Technician
- Electroneurodiagnostic Technologist
- Emergency Medical Technician
- Licensed Practical Nurse I
- Licensed Practical Nurse II
- Licensed Practical Nurse III

12100 — Medical
12130 - Medical
12160 — Medical
12190 - Medical
12195 - Medical
12210 - Nuclear
12221 — Nursing
12222 — Nursing
12223 — Nursing
12224 — Nursing
12235 — Optical
12236 — Optical
12250 - Pharmacy Technician
12280 - Phiebotomist
12305 - Radiologic Technologist
12311 - Registered Nurse I
12312 - Registered Nurse II
12313 - Registered Nurse II, Specialist
12314 - Registered Nurse III
12315 - Registered Nurse III, Anesthetist
12316 - Registered Nurse IV
12317 - Scheduler (Drug and Alcohol Testing)
12320 - Substance Abuse Treatment Counselor

13000 - Information And Arts Occupations
13011 — Exhibits Specialist I
13012 — Exhibits Specialist II
13013 — Exhibits Specialist III
13041 - Illustrator I
13042 — Illustrator II
13043 — Illustrator III
13047 - Librarian
13050 - Library Aide/Clerk
13054 - Library Information Technology Systems
Admini strator
13058 - Library Technician
13061 - Media Specialist I
13062 — Media Specialist II
13063 — Media Specialist III
13071 - Photographer I
13072 - Photographer II
13073 - Photographer III
13074 - Photographer IV
13075 - Photographer V
13090 - Technical Order Library Clerk
13110 - Video Teleconference Technician

14000 - Information Technology Occupations
14041 - Computer Operator I
14042 - Computer Operator II
14043 - Computer Operator III
14044 - Computer Operator IV
14045 - Computer Operator V
14071 - Computer Programmer I
14072 - Computer Programmer II
14073 - Computer Programmer III

(see 1)
(see 1)

(see 1)
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14074
14101
14102
14103
14150
14160
14170

15000 —

15010
15020
15030
15050
15060
15070
15080
15085
15086
15088
15090
15095
15110
15120

16000 —

16010
16030
16040
16070
16090
16110
16130
16160
16190
16220
16250

19000 —

19010
19040

21000 —

21020
21030
21040
21050
21071
21080
21110
21130
21140
21150
21210
21410

23000 —

23010
23019
23021
23022
23023
23040
23050
23060
23070
23080

(see 1)
(see 1)
(see 1)
(see 1)

15.71
19.50
21.24

24.23
29 . 32
33.30
24.23
22 . 82
33.30
20.47
32 . 62
32 . 62
32 . 62
17 . 65
21.58
13.87
13.87

9.78
9.78

11 . 30
9.78
9.78
9.78
9.78
9.78

11 . 94
12.44
10.24

16.17
20.32

13.96
20.05
20.05
11 . 37
9.66

13.96
13.33
13.33
13.93
19.55
13.96
13.96

20 . 69
16.09
19.70
20.69
21.74
13.70
18.50
16.09
18.50
17.38

24.23

- Computer Programmer IV
- Computer Systems Analyst I
- Computer Systems Analyst II
- Computer Systems Analyst III
- Peripheral Equipment Operator
- Personal Computer Support Technician
- System Support Specialist
Instructional Occupations
- Aircrew Training Devices Instructor (Non-Rated)
- Aircrew Training Devices Instructor (Rated)
- Air Crew Training Devices Instructor (Pilot)
- Computer Based Training Specialist I Instructor
- Educational Technologist
- Flight Instructor (Pilot)
- Graphic Artist
- Maintenance Test Pilot, Fixed, Jet/Prop
- Maintenance Test Pilot, Rotary Wing
- Non-Maintenance Test/Co-Pilot
- Technical Instructor
- Technical Instructor/Course Developer
- Test Proctor
- Tutor
Laundry, Dry-Cleaning, Pressing And Related Occupations
- Assembler
- Counter Attendant
- Dry Cleaner
- Finisher, Flatwork, Machine
- Presser, Hand
- Presser, Machine, Drycleaning
- Presser, Machine, Shirts
- Presser, Machine, Wearing Apparel, Laundry
- Sewing Machine Operator
- Tailor
- Washer, Machine
Machine Tool Operation And Repair Occupations
- Machine-Tool Operator (Tool Room)
- Tool And Die Maker
Materials Handling And Packing Occupations
- Forklift Operator
- Material Coordinator
- Material Expediter
- Material Handling Laborer
- Order Filler
- Production Line Worker (Food Processing)
- Shipping Packer
- Shipping/Receiving Clerk
- Store Worker I
- Stock Clerk
- Tools And Parts Attendant
- Warehouse Specialist
Mechanics And Maintenance And Repair Occupations
- Aerospace Structural Welder
- Aircraft Logs and Records Technician
- Aircraft Mechanic I
- Aircraft Mechanic II
- Aircraft Mechanic III
- Aircraft Mechanic Helper
- Aircraft, Painter
- Aircraft Servicer
- Aircraft Survival Flight Equipment Technician
- Aircraft Worker

7
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23091 - Aircrew Life Support Equipment (ALSE) Mechanic
I
23092 - Aircrew Life Support Equipment (ALSE) Mechanic
II
23110 —

23120 —

23125 —

23130 —

23140 —

23160 —

23181 —

23182 —

23183 —

23260 —

23290 —

23310 —

23311 —

23312 —

23370 —

23380 —

23381 —

23382 —

23391 —

23392 —

23393 —

23410 —

Mechanic
23411 - Heating, Ventilation And Air Contidioning
Mechanic (Research Facility)
23430 - Heavy Equipment Mechanic
23440 - Heavy Equipment Operator
23460 - Instrument Mechanic
23465 - Laboratory/Shelter Mechanic
23470 - Laborer
23510 - Locksmith
23530 - Machinery Maintenance Mechanic
23550 - Machinist, Maintenance
23580 - Maintenance Trades Helper
23591 - Metrology Technician I
23592 - Metrology Technician II
23593 - Metrology Technician III
23640 - Millwright
23710 - Office Appliance Repairer
23760 - Painter, Maintenance
23790 - Pipefitter, Maintenance
23810 - Plumber, Maintenance
23820 - Pneudraulic Systems Mechanic
23850 - Rigger
23870 - Scale Mechanic
23890 - Sheet-Metal Worker, Maintenance
23910 - Small Engine Mechanic
23931 - Telecommunications Mechanic I
23932 - Telecommunications Mechanic II
23950 - Telephone Lineman
23960 - Welder, Combination, Maintenance
23965 — Well Driller
23970 - Woodcraft Worker
23980 - Woodworker

24000 - Personal Needs Occupations
24550 - Case Manager
24570 - Child Care Attendant

I
II
III

Appliance Mechanic
Bicycle Repairer
Cable Splicer
Carpenter, Maintenance
Carpet Layer
Electrician, Maintenance
Electronics Technician Maintenance
Electronics Technician Maintenance
Electronics Technician Maintenance
Fabric Worker
Fire Alarm System Mechanic
Fire Extinguisher Repairer
Fuel Distribution System Mechanic
Fuel Distribution System Operator
General Maintenance Worker
Ground Support Equipment Mechanic
Ground Support Equipment Servicer
Ground Support Equipment Worker
Gunsmith I
Gunsmith II
Gunsmith III
Heating, Ventilation And Air-Conditioning

17.38

19.70

16.17
11.78
18 . 67
14.09
15 . 12
17 . 68
15 . 12
16.17
18.31
14.07
15.43
13 . 03
17.22
13.03
11.96
19.70
16.09
17.38
13.03
15 . 12
17.22
16.58

17 . 63

17.27
16.21
17.22
16.17
11.37
16.17
19 . 12
17.22

9 . 92
17.22
18.31
19.39
17.22
15 . 82
13 . 95
17.47
16.40
17.22
17.22
15 . 12
15.28
15.12
19.01
19.76
18.24
17.31
17.22
17.22
13.03

14 . 15
10.09
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(see 2)
(see 2)
(see 2)

12 . 58
13.93
14 . 15

16 . 12

17.22
17 . 53
17.22
11 . 97
17 . 53

10 . 90
8 . 90

12.05
12.05
10 . 90
12 . 05
12.05

8 . 92
10 . 90
12.05
13.40

11.53
12.20

9.03
13.18
11.01
14.74
10.76
18.26
11.74
17.71

18.39
18.39
18.39
17.14
19.67

37.52
25.87
28.49
17.49
19.56
24.21
23.18
21 . 93
23.08
25.49
17.49
19.56
20.74
24.21
14 . 62
16.41
18.36
22 . 34
27.83
33.66

24580 - Child Care Center Clerk
24610 - Chore Aide
24620 - Family Readiness And Support Services
Coordinator
24630 - Homemaker

25000 - Plant And System Operations Occupations
25010 - Boiler Tender
25040 - Sewage Plant Operator
25070 - Stationary Engineer
25190 - Ventilation Equipment Tender
25210 - Water Treatment Plant Operator

27000 - Protective Service Occupations
27004 - Alarm Monitor
27007 - Baggage Inspector
27008 - Corrections Officer
27010 - Court Security Officer
27030 - Detection Dog Handler
27040 Detention Officer
27070 - Firefighter
27101 - Guard I
27102 — Guard II
27131 — Police Officer I
27132 - Police Officer II

28000 - Recreation Occupations
28041 - Carnival Equipment Operator
28042 - Carnival Equipment Repairer
28043 - Carnival Worker
28210 - Gate Attendant/Gate Tender
28310 - Lifeguard
28350 - Park Attendant (Aide)
28510 - Recreation Aide/Health Facility Attendant
28515 - Recreation Specialist
28630 - Sports Official
28690 - Swimming Pool Operator

29000 - Stevedoring/Longshoremen Occupational Services
29010 - Blocker And Bracer
29020 - Hatch Tender
29030 - Line Handler
29041 - Stevedore I
29042 - Stevedore II

30000 - Technical Occupations
30010 - Air Traffic Control Specialist, Center (HFO)
30011 - Air Traffic Control Specialist, Station (HFO)
30012 - Air Traffic Control Specialist, Terminal (HFO)
30021 - Archeological Technician I
30022 - Archeological Technician II
30023 - Archeological Technician III
30030 - Cartographic Technician
30040 - Civil Engineering Technician
30051 - Cryogenic Technician I
30052 - Cryogenic Technician II
30061 - Drafter/CAD Operator I
30062 - Drafter/CAD Operator II
30063 - Drafter/CAD Operator III
30064 - Drafter/CAD Operator IV
30081 - Engineering Technician I
30082 - Engineering Technician II
30083 - Engineering Technician III
30084 - Engineering Technician IV
30085 - Engineering Technician V
30086 - Engineering Technician VI
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30090 - Environmental Technician 21.10
30095 - Evidence Control Specialist 20.84
30210 - Laboratory Technician 20.74
30221 - Latent Fingerprint Technician I 23.08
30222 - Latent fingerprint Technician II 25.49
30240 - Mathematical Technician 23.34
30361 - Paralegal/Legal Assistant I 19.44
30362 - Paralegal/Legal Assistant II 23.68
30363 - Paralegal/Legal Assistant III 28.99
30364 - Paralegal/Legal Assistant IV 33.82
30375 - Petroleum Supply Specialist 25.49
30390 - Photo-Optics Technician 21.93
30395 - Radiation Control Technician 25.49
30461 - Technical Writer I 22.17
30462 — Technical Writer II 27.10
30463 - Technical Writer III 32.79
30491 - Unexploded Ordnance (UXO) Technician I 23.85
30492 - Unexploded Ordnance (UXO) Technician II 28.85
30493 - Unexploded Ordnance fUXO) Technician III 34.58
30494 - Unexploded (UXO) Safety Escort 23.85
30495 - Unexploded (UXO) Sweep Personnel 23.85
30501 - Weather Forecaster I 23.08
30502 - Weather Forecaster II 28.08
30620 - Weather Observer, Combined Upper Air Or (see 2) 20.74
Surface Programs
30621 - Weather Observer, Senior (see 2) 23.00

31000 - Transportation/Mobile Equipment Operation Occupations
31010 — Airplane Pilot 28.85
31020 — Bus Aide 8.15
31030 - Bus Driver 9.69
31043 - Driver Courier 8.97
31260 - Parking and Lot Attendant 8.12
31290 - Shuttle Bus Driver 9.99
31310 - Taxi Driver 9.18
31361 - Truckdriver, Light 9.43
31362 - Truckdriver, Medium 11.61
31363 - Truckdriver, Heavy 13.89
31364 - Truckdriver, Tractor-Trailer 13.89

99000 - Miscellaneous Occupations
99020 - Cabin Safety Specialist 14.07
99030 - Cashier 9.03
99050 - Desk Clerk 9.70
99095 — Embalmer 23.85
99130 - Flight Follower 23.85
99251 - Laboratory Animal Caretaker I 19.65
99252 - Laboratory Animal Caretaker II 20.61
99260 - Marketing Analyst 19.10
99310 - Mortician 23.85
99410 - Pest Controller 14.61
99510 - Photofinishing Worker 12.53
99710 - Recycling Laborer 11.84
99711 - Recycling Specialist 17.90
99730 - Refuse Collector 11.26
99810 — Sales Clerk 9.46
99820 - School Crossing Guard 1582
99830 - Survey Party Chief 21.30
99831 - Surveying Aide 12.11
99832 - Surveying Technician 15.74
99840 - Vending Machine Attendant 21.42
99841 - Vending Machine Repairer 27.06
99842 - Vending Machine Repairer Helper 21.42
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Note: Executive Order (EO) 137O, EStablishing P&j Sick Leave for Federal

Contractors applies to all contracts subjeCt to the Service Contract Act for Which

the contract is awarded (and any solicitation was issued) on or after January 1,
2017. If this contract is covered by the EO, the contractor must provide employees

With 1 hour of paid sick leave for every 30 hours they work, up to 56 hours of Paid
sick leave each year. Employees must be permitted to use paid sick leave for their
OW illness, injury or Other health_related needs, including preventive care; to
assist a family meer (or person who is like family to the employee) who is ill,

injured, or has Other health_related needs, including preventive care; or for
reasons resulting from, or to assist a family meer (or person who is like family

to the employee) who is the victim of, domestic violence sexual assault or

stalking Additiona1 information on contractor require5 and worker protections

under the EQ is available at WWW.dolgov/d/

ALL OCCUPATIONS LISTED ABOVE RECEIVE THE FOLLOWING BENEFITS

HEALTH & WELFARE: $4.4i per hour or $17640 per week or $7644Q per month

HEALTH & WELFARE EQ 13706: $4.13 per hour, or $165.20 per week, or $715.87 per month

VACATIQN: 2 weeks paid vacation after 1 year of service with a contractor or

successor; and 4 weeks after 3 years, Length of service includes the Whole span of

continuous service with the present contractor or successor, wherever employed and
with the predecessor contractors in the Performance of similar work at the same

Federal facility. (Reg. 29 CFR 4.173)

HQLIDAYS: A minimum of ten paid holidays per year: New Year’5 Day, Martin Luther

King Jr. ‘ Birthday, Washing05
Birthday, Memorial Day, Independence Day,

Labor Day, Coluus Day, Veteransi Day, Thanksgiving Day, and Christmas Day. (A

contractor may substitute for any of the named holidays another day off with pay in

accordance with a Plan communicated to the employees involved.) (See 29 CFR 4.174)

THE OCCUPATIONS WHICH HAVE NUMBERED FOOTNOTES IN PARENTHESES RECEIVE THE FOLLOWING:

1) COMPUTER EMPLOYEES: Under the SCA at section 8(b), this wage determination does
not apply to any employee who individually qua1ifj5 as a bona fide executive

administrative or Professional employee as defined in 29 C.F.R. Part 541. Because

most Computer System Analysts and Computer Progra5 who are compensated at a rate
not less than $27.63 (or on a salary or fee basis at a rate not less than $45 per
Week) an hour would likely qualify as exempt computer Professionals (29 C.F.R 541.

400) Wage rates may not be listed on this wage determination for all occupations

within those job families In addition because this wage determination may not
list a Wage rate for some Or all occupations Within those job families if the survey

data indicates that the Prevailing wage rate for the occupation equals or exceeds

$27.63 per hour conformances may be necessary for certain nonexempt employees For

example, if an individual employee is nonexempt but nevertheless performs duties

Within the scope of one of the Computer Systems Analyst or Computer Progra

Occupations for which this Wage determination does not specify an SCA wage rate,

then the wage rate for that employee must be conformed in accordance with the

conformance procedures described in the conformance note included on this Wage

determination.

Additionally because job titles vary Widely and change quickly in the computer

industry, job titles are not determinative of the application of the computer

7
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professional exemption. Therefore, the exemption applies oniy to computer employees
who satisfy the compensation requirements and whose primary duty consists of:

(1) The application of systems analysis techniques and procedures, including
consulting with users, to determine hardware, software or system functional
specifications;

(2) The design, development, documentation, analysis, creation, testing or
modification of computer systems orprograms, including prototypes, based on and
related to user or system design specifications;

(3) The design, documentation, testing, creation or modification of computer
programs related to machine operating systems; or

(4) A combination of the aforementioned duties, the performance of which
requires the same level o skills. (29 C.F.R. 541.400)

2) AIR TRAFFIC CONTROLLERS AND WEATHER OBSERVERS - NIGHT PAY & SUNDAY PAY: If you
work at night as part of a regular tour of duty, you will earn a night differential
and receive an additional 10% of basic pay for any hours worked between 6pm and 6am.
If you are a full-time employed (40 hours a week) and Sunday is part of your

regularly scheduled workweek, you are paid at your rate of basic pay plus a Sunday
premium of 25% of your basic rate for each hour of Sunday work which is not overtime
(i.e. occasional work on Sunday outside the normal tour of duty is considered
overtime work).

** HAZARDOUS PAY DIFFERENTIAL **

An 8 percent differential is applicable to employees employed in a position that
represents a high degree of hazard when working with or in close proximity to
ordnance, explosives, and incendiary materials. This includes work such as
screening, blending, dying, mixing, and pressing of sensitive ordnance, explosives,
and pyrotechnic compositions such as lead azide, black powder and photoflash powder.
All dry-house activities involving propellants or explosives. Demilitarization,

modification, renovation, demolition, and maintenance operations on sensitive
ordnance, explosives and incendiary materials. All operations involving re-grading
and cleaning of artillery ranges.

A 4 percent differential is applicable to employees employed in a position that
represents a low degree of hazard when working with, or in close proximity to
ordnance, (or employees possibly adjacent to) explosives and incendiary materials
which involves potential injury such as laceration of hands, face, or arms of the
employee engaged in the operation, irritation of the skin, minor burns and the like;
minimal damage to immediate or adjacent work area or equipment being used. All
operations involving, unloading, storage, and hauling of ordnance, explosive, and
incendiary ordnance material other than small arms ammunition. These differentials
are only applicable to work that has been specifically designated by the agency for
ordnance, explosives, and incendiary material differential pay.

** UNIFORM ALLOWANCE *

If employees are required to wear uniforms in the performance of this contract
(either by the terms of the Government contract, by the employer, by the state or
local law, etc.), the cost of furnishing such uniforms and maintaining (by
laundering or dry cleaning) such uniforms is an expense that may not be borne by an
employee where such cost reduces the hourly rate below that required by the wage
determination. The Department of Labor will accept payment in accordance with the
following standards as compliance:

The contractor or subcontractor is required to furnish all employees with an
adequate number of uniforms without cost or to reimburse employees for the actual
cost of the uniforms. In addition, where uniform cleaning and maintenance is made
the responsibility of the employee, all contractors and subcontractors subject to
this wage determination shall (in the absence of a bona fide collective bargaining

/
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agreeme Providing for a different amount, or the furnishing of contrary

affirmative proof as to the actual cost), reimburse all employees for such cleaning

and maintenance at a rate of $3.35 per week (or $.67 cents per day). However, in
those instances where the uniforms furnished are made of “wash and wear”

materials, may be routinely washed and dried with other personal garment5 and do
not require any special treatment such as dry cleaning, daily washing, or commercial

laundering in order to meet the cleanliness or appearance standards set by the terms
of the Government contract, by the contractor, by law, or by the nature of the work,

there is no reguirem that employees be reiur5ed for uniform maintenance costs.

** SERVICE CONTCT ACT DIRECTORy OF OCCUPATIONS **

The duties of employees under job titles listed are those described in the

“Service Contract Act Directory of Occupationsir Fifth Edition (Revision 1),

dated Septeer 2015, unless otherwise indicated.

** REQUEST FOR AUTHORIZATION OF ADDITIONAL CLASSIFICATION AND WAGE TE, Standard

Form 1444 (SF-1444) **

Conformance Process:

The contracting Officer shall require that any class of service employee which is
not listed herein and which is to be employed under the contract (i.e., the work to
be performed is not performed by any classification listed in the wage

determination), be classified by the contractor so as to provide a reasonable

relationship (i.e., appropriate level of skill comparison) between such unlisted

classifications and the classifications listed in the wage determination (See 29 CFR

4.6(b) (2) (i)) . Such conforming procedures shall be initiated by the contractor

prior to the performance of contract work by such unlisted class(es) of employees

(See 29 CFR 4 . 6 (b) (2) (ii) ) . The Wage and Hour Division shall make a final

determination of conformed classification wage rate, and/or fringe benefits which

shall be paid to all employees Performing in the classification from the first day
of work on which contract work is performed by them in the classification Failure

to pay such unlisted employees the compensation agreed upon by the interested

parties and/or fully determined by the Wage and Hour Division retroactive to the
date such class of employees commenced contract work shall be a violation of the Act
and this contract (See 29 CFR 4.6(b) (2) (v)) . When multiple wage determinations are

included in a contract, a separate SF-l444 should be prepared for each wage

determination to which a class(es) is to be conformed.

The process for Preparing a conformance request is as follows

1) When Preparing the bid, the contractor identifies the need for a conformed

occupation(s) and computes a proposed rate(s).

2) After contract award, the contractor prepares a written report listing in order

the proposed classification title(s), a Federal grade equivalency (FGE) for each

proposed classification(s) job description(s), and rationale for proposed wage

rate(s), including information regarding the agreement or disagree of the

authorized representative of the employees involved, or where there is no authorized

representative, the employees themselves This report should be submitted to the

contracting Officer no later than 30 days after such unlisted class(es) of employees

performs any contract work.

3) The contracting Officer reviews the proposed action and Promptly submits a report

of the action, together with the agency’s recommendations and pertinent

information including the Position of the contractor and the employees to the U.S.

Department of Labor, Wage and Hour Division for review (See 29 CFR 4.6(b) (2) (ii)).

4) Within 30 days of receipt, the Wage and Hour Division approves modifies or
disappro5 the action via transmittal to the agency contracting Officer, or
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notifies the contracting officer that additional time will be required to process
the request.

5) The contracting officer transmits the Wage and Hour Division’s decision to the
contractor.

6) Each affected employee shall be furnished by the contractor with a written copy
of such determination or it shall be posted as a part of the wage determination (See
29 CER 4.6(b) (2) (iii)).

Information required by the Regulations must be submitted on SF-1444 or bond paper.

When preparing a conformance request, the “Service Contract Act Directory of
Occupations” should be used to compare job definitions to ensure that duties
requested are not performed by a classification already listed in the wage
determination. Remember, it is not the job title, but the required tasks that
determine whether a class is included in an established wage determination.
Conformances may not be used to artificially split, combine, or subdivide
classifications listed in the wage determination (See 29 CER 4.152(c) (1)).

/
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APPENDIX D 
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ROUTINE SERVICES 
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Task 1 – General Administrative Services 

 

The Operator shall be responsible for the following: 
 

• Paying all necessary operational, maintenance costs and regulatory fees; Costs for 

regulatory fees will be paid by RECEIVER/TRUSTEE as a Pass-Through Cost. 

• Paying all costs of hauling leachate and condensate for treatment and disposal, as 

applicable, except for those costs that are direct-billed to RECEIVER/TRUSTEE;  
• Providing and maintaining all necessary operations equipment; 

• Maintaining service of all site utilities (water, electricity, and sewer); 

• Maintaining of internal water supply and electrical systems and all tankage and 

pumping equipment; 

• Maintain, repair, and operate as needed the backup power generation system. Costs 

for annual routine service of the generator are included. Any parts and labor needed 

for maintenance will be billed to RECEIVER/TRUSTEE as a Pass-Through Cost. 

• Providing housekeeping for all site and work areas; 

• Performing litter control throughout the site and along Dero Drive adjacent to the 
Ordot Closure Facility property boundary; 

• Maintaining all structures, infrastructure and other site improvements; This service 

will be provided as an Allowance Cost invoiced by the Operator based on actual 

expenditures – this is not a lump sum allowance.  

• Performing general administration and management tasks, including engineering and 

planning incidental to complete operations, and submitting annual Post Closure Care 
operation plan updates and cost updates to the RECEIVER/TRUSTEE and GEPA/EPA; 

 
 
Task 2 – Site Security Operations and Maintenance Services 

 

The contractor shall monitor the Site Security and shall immediately repair any defect that 

compromises the security of the site. On a QUARTERLY basis, the Operator shall conduct 

a comprehensive inspection of Site Security elements, including the perimeter fence, 

lighting, gates, and all locks. The Operator shall note the condition and integrity of the 

fence, presence of signage, damage from weather, earthquakes, plants, and animals, and 

evidence of vandalism. The Operator shall inspect the gate and locks and test their operation. 

 
On an ongoing basis, the Operator shall maintain the perimeter fence, including maintenance 

of vegetation growth (grasses less than 12 inches high, no vines on fence, and removal of 

woody plants by the root) on and within a fire break of 50 feet along, parallel to, the fence 

perimeter. The  w i d th  o f  t he  f i r e  b reak  and  the  con t i nu i ty  o f  t he  f i r e  b reak  

can  be ad ju s t ed ,  where  necessa ry  and  accep tab l e  t o  the  

RECEIVER/TRUSTEE  bu t  i n  no  case  sha l l  a  i n c reased  r i sk  o f  f i r e  haza rd 

t o  the  fa c i l i t y ,  o r  pe r imete r  f ence  damag e  f rom f i r e  o r  t ree  f a l l  damage  
be  acceptab l e .   The Operator is responsible for all disposal costs associated with the 

removal of the vegetation.  Cost for vegetation disposal will be paid by RECEIVER/TRUSTEE as 

a Pass-Through Cost. BCC assumes that described maintenance conditions are currently being 

adhered to and the project will be handed over in a reasonable likeness to that which future 

expectations request. 

 
Site security inspection forms, maintenance activities, and repairs shall be documented and 
included in QUARTERLY reports to the RECEIVER/TRUSTEE and GEPA/EPA. 

 
On an AS-NEEDED basis, following natural disasters (typhoons and other large storms, 
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earthquakes, wildfires, etc.) the Operator shall inspect and document damage to the site as 

soon as it is safe to do so. The Operator shall report to the RECEIVER/TRUSTEE the types 

and extent of damage. Inspections are routine services, however, the preparation of cost 

estimates for repairs, and execution of repairs are non-routine services per the general 

requirements of the Agreement. BCC has assumed 8 severe weather events that would occur 

on days where we will not be on site (weekends, holidays etc.). Repairs to fencing, replacement 

of signs and repairs due to vandalism are a Non-Routine Service. 
 

 
Task 3 – Operations and Maintenance of the Cover System 

 

The 43.5 -acre closure cover system over the waste pile is comprised of five layers of materials 

over the waste and are listed from top to bottom as: 

 
• 6 and 8 inch High Density Polyethylene Geocell infilled with coralline limestone 

gravel/soil mixture (2 feet of coralline limestone gravel/soil mixture on top slopes 

where geocell does not exist) 

• 300 mil Geo-composite drainage layer (for stormwater) 

• 60 mil Linear Low Density Polyethylene (LLDPE) impermeable membrane 

• 250 mil Geo-composite drainage layer (for leachate) 

• 18 inches coralline limestone gravel/soil foundation layer 

 
The cover system includes concrete anchoring structures for the geocell as well as Kevlar and 

Polyester tendons used during construction to hold the geocell in place until the geocells were 

filled. Geocells infilled with concrete serve as the stormwater swales on each bench of the 

cover system and concreted chutes or downdrains are spaced at regular intervals to convey 

stormwater to the four stormwater management ponds, with associated engineered inlet and 

outlet control structures. To slow stormwater velocities there are multiple energy dissipaters 

located at each level of the cover system. Conveyance of stormwater off the cover consists 

of box culverts and 60-inch High Density Polyethylene (HDPE) pipe with precast box manholes 

at regular intervals. 
 
Inspection of the cover system is required to be conducted as needed but on no less than a 

QUARTERLY basis. During each inspection, the Operator shall document areas of the cover 

exhibiting the following: 
• Damage 

• Settlement 

• Erosion 

• Evidence of ponded water 

• Odors 

• Exposed wastes 

• Cracks 

• Slope failure or slippage 

• Leachate seeps 
 

 
The Operator shall document areas exhibiting the preceding conditions and shall investigate 

the cause of the condition before repairs are attempted. 

 
Maintenance of the final cover system will be conducted on an as-needed basis, and includes, 

but is not limited to, the following: 
 

• Structural maintain and repair of the Closure Cover System and associated 

161



E-4  

stormwater conveyance and management system as a Non-Routine Service; 
 

• Maintain the entire surface areas of the Cover System, associated roadways, slopes 

and stormwater pond berms through landscape management to include grass 

cutting, woody bush and tree removal (by the root this material must be pulled 

from the cover not just cut off at the surface), and other vegetation removal work 

to maintain the function, volume, capacities, and performance of the Ordot Closure 

Facility on at least monthly basis, with exception of grass cutting which will 

require continuous maintenance to keep it at no more than 12 inches high (the 

Operator is responsible for the proper disposal of all vegetation removed); Cost for 

vegetation disposal will be paid BY RECEIVER/TRUSTEE as a Pass-Through Cost.  

 

• Maintaining all grades and slopes as a Non-Routine Service. All maintenance of 

grades and slopes required as a result of Routine landscape management activities 

are Routine Services; 
 

• Making any other repairs, as needed, as a Non-Routine Service. 

 
Use of Roads and Roadways – The Operator shall use the roads and roadways on the Ordot 

Closure Facility only for their designated purpose. The concreted swales on the facility shall 
primarily be crossed by small utility, pickup trucks or tractors performing maintenance 

activities. 

 
Track-mounted equipment such as dozers and excavators are prohibited from traveling on 

concrete paved areas of the Ordot Closure Facility or roads unless the Operator makes 

provisions to cover the paved surface to protect it from damage. When necessary, the 

Operator shall construct and maintain separate soil or gravel-surfaced roadways for mobile 

equipment to provide access between perimeter roads, berm roads and maintenance or repair 

work areas on the cover system. Costs to import material and make road 
improvements/repairs are considered a Non-Routine Service. 

 

 
Task 4 – Groundwater and Surface Water Monitoring System Operations, 

Maintenance, and Monitoring Services 
 

Task 4.1 - Groundwater Monitoring System Inspections and Maintenance 
 

On a SEMIANNUAL basis, coincident with semiannual sampling events, the Operator shall 

inspect and document the condition of the groundwater monitoring network, including the 

following: 

 
• Surface monument; including lid, lock, casing, concrete pad, and bollards 

• Well cap, pump, and tubing 

• Paint condition and wellhead identification 

• Dedicated bailer and bailing twine, if applicable 

• Encroachment of vegetation 

 
The condition of each monitoring well shall be documented on groundwater sampling forms. 

If a condition at a well prevents the collection of a sample, or will likely prevent the collection 

of a sample in the near future, the Operator shall notify the RECEIVER/TRUSTEE immediately. 

Routine maintenance issues are included and shall consist of the repair or replacement of any 

wellhead cap feature or appurtenance at Operator cost. If conditions in the water table 

beneath the Ordot Dump change in such a manner that water samples can no longer be 

collected from a well, the Operator shall notify RECEIVER/TRUSTEE immediately. 
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Upon award of the contract, the Operator shall install eight (8)-foot-tall t-bar (or reasonable 

alternative) stakes adjacent to each monitoring well that is not along the main access road or 

on Dero Road (four (4) wells). The t-bar stakes shall be driven approximately 2 feet into the 

ground adjacent to each well to provide an approximately six (6)-foot-tall, high visibility 

marker at each well site. The stakes shall be similarly painted using high-visibility colors, and 

fitted with weather-resistant, high visibility flagging. 
 
On a MONTHLY basis, the Operator shall maintain vegetation clearances within the area of 

the bollards surrounding each well and along the access routes to each well. Vegetation 

removal shall be conducted using grading equipment and/or hand tools. Defoliants, weed 

killers, gasoline, stump removers, and other chemicals shall not be used to remove 

vegetation.  The Operator is responsible for the disposal of all removed vegetation. Cost 

for vegetation disposal will be paid by RECEIVER/TRUSTEE as a Pass-Through Cost. While 

grass and grassy vegetation, vines and the like may be cut to be maintained, woody plants, 

bushes and trees must be uprooted and removed. 
 
On an As-Needed basis, the Operator shall maintain the painted surfaces of the wellhead 

casing and bollards as needed to prevent the development of rust on any surface. 

 
On an As-Needed basis, maintain wellhead in proper well operating condition according to the 

individual well operating permits issued by GEPA. 
 
Task 4.2 - Groundwater and Surface Water Monitoring Services 

 

On a semiannual basis, during the months of January and July (unless otherwise approved by 

the RECEIVER/TRUSTEE), the Operator shall conduct groundwater and surface water 

monitoring services to comply with the provisions in Section 5.5.3 of the Final Post Closure 

Monitoring Plan (“FPCMP”). 
 
The site is equipped with 10 groundwater monitoring wells and 4 surface water sampling 

locations which are required to be sampled on a semiannual basis. Wells are constructed on 

nominal 2-inch diameter PVC casing and screen, with depths ranging from 16 to 69 feet. 

Monitoring wells are not equipped with pumps, and the Operator shall purchase and install a 

1-inch diameter PVC bailer equipped with a check valve for each site monitoring well. The 

bailers shall be attached to the well cap using PVC bailing twine. 
 
Well monitoring and sampling procedures are as follows: 

• Upon arrival at a well, the Operator shall measure the static water level using a 

decontaminated, weighted electronic sounding tape. 

• The Operator shall bail the wells using a well-dedicated bailer. The Operator shall 

discharge purge water to the ground surface near the well in a manner that does 

not result in ponding or erosion. 

• For wells that recover quickly, the Operator shall purge at least three well volumes 

prior to sampling. During purging, the Operator shall record field parameters of 

temperature, pH, specific conductance, and turbidity. A well shall be considered 

ready to sample when at least three well volumes of water are removed, and when 

field parameter readings meet the stabilization criteria outlined in the FPCMP. 

• When stabilization criteria are met, the Operator shall collect a sufficient volume 

of water to completely fill all required sample containers. 

• For wells that purge dry and recover slowly, the Operator shall purge at least one 

well volume, measuring field parameters periodically during purging. When the 
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water level has recovered to at 85 percent of the previously-measured static water 

level, the Operator shall collect a sufficient volume of water to completely fill all 

required sample containers. 

• The Operator shall collect one duplicate sample for every 20 groundwater samples 

collected during each monitoring event, or a minimum of one duplicate sample per 

event. 

• The Operator shall collect at one field (ambient) blank per sampling event. 

• If non-dedicated sampling equipment is used, the Operator shall collect at least 

two equipment rinsate blanks during each sampling event. 

• The Operator shall provide one travel/trip blank per cooler per sampling event. 

• The Operator shall properly seal, label, and store groundwater samples in a cooler 

filled with ice. Each cooler shall be accompanied by completed chain-of-custody 

documentation provided by the Operator. 
 

Each groundwater sample shall be analyzed for the following parameters using the test 

methods outlined in Table 5 of the FPCMP: 
 

• General Chemistry Parameters: 

o Ammonia as Nitrogen 

o Chloride 

o Nitrate as Nitrogen 

o Nitrite as Nitrogen 

o Phosphate as Phosphorus 

o Sulfate 

o Total Dissolved Solids 

o Total Suspended Solids 

• Metals: 

o Aluminum 

o Chromium 

o Iron 

o Lead 

o Nickel 

o Selenium 

o Thallium 

• Semivolatile Organic Compounds: 

o Benzo(a) anthracene  

o Benzo(k) fluoranthene 

o Benzo(a) pyrene 

o Chrysene 

o Dibenzo(a,h) anthracene 

o Indeno(1,2,3-cd) pyrene 
 

 
The Operator shall contract with an analytical laboratory certified through the National 

Environmental Laboratory Accreditation Program (NELAP) for the required analyses (the 

“Operator’s Laboratory”). The Operator shall be responsible for ordering sample containers 

and ensuring that they are properly stored in an area that is free of measurable 

contamination. The Operator shall ensure that the Operator’s Laboratory has the capability 

to analyze the preceding parameters using the test methods, meet the detection limits and 

data quality objectives prescribed in Table 5 of the FPCMP, and provide the information in an 

electronic data deliverable (EDD) format suitable for submittal to the GEPA. 
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The Operator shall be responsible for all environmental sampling equipment, labor, laboratory 

analytical fees, and shipping fees. 
 
Task 4.3 - Semiannual Groundwater Monitoring Report Preparation 

 

Within 60 days following each sampling event, the Operator shall submit a draft semiannual 

report to the RECEIVER/TRUSTEE for review. The RECEIVER/TRUSTEE will provide review 

and comment to the Operator within 15 days, and the Operator shall incorporate or address 

these comments in the final submittal to GEPA. 
Each semiannual report shall include the following: 

• Discussion of field sampling 

• Discussion of findings 

• Comparison of findings to local and federal water quality protection standards 

• Cumulative results of laboratory analyses, tabulated by method 

• Laboratory EDD package 

• Groundwater potentiometric surface maps 

• Recommendations 

• Field sampling forms 
 

The Operator shall finalize and submit, providing three (3) hard copies and electronic formats 

of the report to the RECEIVER/TRUSTEE, GEPA and EPA within 90 days of the sampling event. 
 

 
 
 
Task 5 – Landfill Gas Monitoring System Operations, Maintenance and Monitoring 

Services 

 
The Landfill Gas Monitoring System consists of eighteen (18) perimeter LFG monitoring wells 

(‘LFGMW’). All wells are located within the perimeter security fence with wellheads averaging 

approximately 3 to 4 feet above grade with a concrete slab in accordance with regulations. 
 
 
Task 5.1 – Landfill Gas Monitoring Wellhead Inspections, valves, fittings and 

components 
 

Bid Item Definition for Task 5.1 
 

This requires the Operator on a QUARTERLY basis to manually visually inspect the LFGMWs 

around the facility and record and document for future reporting. 
 
General Scope of Work for Task 5.1 

 

On a QUARTERLY basis, coincident with LFG monitoring activities, the Operator shall inspect 

the following LFGMS components: 
 

• Surface monument (ie – flag and labeling); including lid, lock, casing, concrete 

pad, and bollards 
 

• Sample tubing and/or labcock valve 
 

 
The condition of each Landfill Gas monitoring probe shall be documented on a sampling form 

during each monitoring event. If a condition at a probe prevents the ability to collect a 

sample, the Operator shall notify RECEIVER/GSWA immediately. The routine maintenance  
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parts and equipment to replace wellhead components will be provided as an Allowance Cost 

invoiced by the Operator based on actual expenditures – this is not a lump sum allowance. 

Major repairs and replacement are considered a Non-Routine Service. 
 
 
 
Task 5.2 – Landfill Gas Monitoring Well Vegetation Removal/Disp. and Wellhead and 

Access Maintenance 

 
Bid Item Definition for Task 5.2 

 

The removal and disposal of vegetative growth in the wellhead area of each LFGMW by means of 

cutting, or grubbing out from the soil the vegetation (grass, woody bushes and trees) in each 

wellhead area. Vegetation growth shall be maintained at a height of no more than 8 inches above 

grade and only grasses shall remain. Well Access maintenance is the cutting or grubbing of 

vegetation (grass, wood bushes and trees) along the LFGMW access path from facility roadways 

to the wellhead. 
 
 
On an As-Needed basis, the Operator shall maintain the painted surfaces of the wellhead 

casing and bollards as needed to prevent the development of rust on any surface. 
 
On an As-Needed basis, maintain wellhead in proper well operating condition according to the 
individual well operating permits issued by GEPA. 

 
General Scope of Work for Task 5.2 

 

The removal and disposal of vegetative growth on at least a monthly interval in the wellhead area. 

The average maximum height the vegetation can reach within the month must not be more than 

8 inches. The only vegetative growth allowed to remain upon each maintenance event are 

grasses and vines – no wood vegetation, either bush or tree, is allowed and must be entirely 

removed – roots and all. Removed vegetation must be removed from the Ordot Closure Facility 

and properly reused or disposed of. Alternatives to removal from the property are acceptable 

provided the material is mulched, composted and spread on non-cover system areas and not 

within the 50-foot fire break area of the facility. Maintenance of LFGMW access consists of 

vegetative removal as described above at least 10 feet wide (max area 500 square feet) and any 

minor regrading (up to 6 inches in depth over 500 square feet).  Cost for vegetation disposal will 

be invoiced by the Operator and paid by RECEIVER/TRUSTEE as a Pass-Through Cost. 
 
 
Operator shall install 8-foot-tall metal t-posts (or reasonable alternative) adjacent to each 

LFGMW that is not along the site access road or Dero Drive (8 wells). The t-posts shall be 

installed to a depth of 2 feet and similarly painted using high-visibility colors, fixed with 

weather-resistant, high visibility flagging, and installed within the area of the bollards 

surrounding each probe. The color of the paint and flagging shall be different than the colors 

used to identify groundwater monitoring well locations. 
 
 
 
Task 5.3 – Landfill Gas Monitoring Well Sampling and Reporting 

 
Bid Item Definition for Task 5.3 

 

Operator shall provide staff with an experience and skill level defined above for the 

performance of Landfill Gas monitoring well sampling and reporting. Operator’s services 
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shall include Administration/Management/Supervision/Office Support Staff time 

necessary for the work. 
 

 
General Scope of Work for Task 5.3 

 

Operator shall collect and analyze samples at 18 perimeter Landfill Gas monitoring wells 

(LFGMW) for the parameters listed below: 
 

• Percentage of CH4, carbon dioxide (CO2), balance gas and oxygen (O2) 
 

• Percentage of lower explosive limit (CH4) 

• Barometric pressure 
 

• Static pressure. 
 
Sample collection and analysis shall be performed using a CES-LANDTEC GEM™2000 Plus 

gas analyzer or equivalent instrument. 

 
After the gas analyzer results have been recorded, remove the monitoring well cap, measure 
the water level (if present) and the depth of the well. 

 
Operator shall provide results of monitoring to RECEIVER/TRUSTEE in the form of a report 

within 10 days after each monitoring event. 

 
Proposers should refer to Appendix D for details of the Post Closure Care Plan which contains 

a detailed description of the operation and maintenance of the LFGMW to be provided under 

this RFP. 

 

Task 6 - Gas Collection and Control System 

 
The closure system Gas Collection and Control System (GCCS) will be operated, managed 

and maintained by the Operator. The GCCS is a conventional active gas collection, flare and 

blower system. The collection system consists of four basic components needed to deliver 

gas to a flare for combustion treatment: 

 
• A network of 13 horizontal gas collectors and 26 vertical extraction wells; 

• A piping network (gas header pipe) to collect gas from the wells and deliver it to 

the flare; 

• Central dual blower and flare station; and 

• A system for collecting condensate and transferring it to the leachate disposal 

system. 

 
The collection system delivers gas to a central blower and flare station located on the east 

side of the Ordot Closure Facility. 

 
The GCCS will be operated in accordance with all the operational, maintenance and 

compliance reporting requirements of the Title V Permit No. GEPA-2015-F-1, issued 

December 11, 2015 and is in Appendix D of this RFP. Compliance reporting to be included 

with Task 10 Quarterly and Annual Consolidated Report Preparation. 
 
The Operator will pay for all costs associated with the operation and maintenance and repair 

of the GCCS. Operator shall provide all necessary services, labor, tools, materials, equipment, 
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Vehicles, and instrumentation for the routine scope of services under this agreement 

including, but not limited to, fusion welder for joining high-density polyethylene (HDPE) pipe, 

monitoring equipment for detecting LFG and any other equipment necessary to perform the 

routine scope of work contained herein. These items of equipment are considered necessary 

items for Operator, and separate charges for use of these items in the course of the routine 

work, will not be paid by RECEIVER/TRUSTEE. The routine maintenance  parts and equipment 

to replace components will be provided as an Allowance Cost invoiced by the Operator based 

on actual expenditures – this is not a lump sum allowance. Work requiring a fusion welder 

and/or excavation is considered a Non-Routine Service. 
 

 
 

Task 6.1 – Routine LFG System Operation and Maintenance, Well-Head Monitoring, 

and Surface Monitoring and Reporting 
 

 
Bid Item Definition for Task 6.1 

 

Operator shall provide staff with an experience and skill level defined in Section 2.2 for the 

performance of routine LFG collection system operation, maintenance, well-head monitoring 

and reporting. 
 

Operator’s services shall include Administration/Management/Supervision/Office 

Support Staff time necessary for the work. 
 

 
 

General Scope of Work for Task 6.1 
 

 

Unless otherwise specified by RECEIVER/TRUSTEE, a date-specific schedule or a set day of the 

week schedule shall be submitted by Operator for approval by RECEIVER/TRUSTEE, and will 

specify when the LFG collection system services are to be performed by Operator. 

Generally, for each year of this agreement Task 6.1 services will include the following: 
 

• Record meteorological data for the day of each site inspection. The data shall include 

ambient temperature, precipitation, wind speed and direction, and barometric 
pressure. There is a present weather station onsite for this purpose. It will need to be 

installed, maintained, and replaced as needed at Operator Cost. 

 
• Inspection of all vertical and horizontal LFG well-heads, perimeter LFGMWs, and 

valves, fittings and components; 
 

• Measurement of LFG flow, methane, oxygen concentration, balance gas, 

temperature and vacuum (line side and wellhead side) at each well-head (Landfill Gas 

wells which are connected to the gas collection system). The Operator shall document, 
make adjustments and perform routine maintenance (if necessary) for maintaining 

operation of the LFG system and compliance with the GCCS and permit 

requirements. It is anticipated that some follow up visits will be necessary for the 

purpose of monitoring and adjusting wells. Operator shall make recommendations to 

RECEIVER/TRUSTEE for further repairs if necessary. Operator shall compile the 

wellhead information, including all follow-up monitoring results and submit monthly 

reports to RECEIVER/TRUSTEE, within 5 days from the end of each month. 
 

• Adjust/balance and optimize the vacuum on the individual extraction wells in order to 

maximize methane extraction while minimizing oxygen intrusion through the Cover 
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System. 
 

• Measurement of vacuum at each access/monitoring port in the LFG collection system. 
 

• Perform routine maintenance on LFG collection system including, but not limited to, 
clearing vegetation around extraction wells, valves, access/monitoring ports and 

monitoring wells; clean sample ports; adjust/tighten hose clamps; and exercise 
valves. 

 
• Provide all data in Excel format or such other format as the RECEIVER/TRUSTEE may 

reasonably require. 
 

• Prepare a monthly report describing work completed and provide the report to 

RECEIVER/TRUSTEE within five (5) days after the end of each calendar month. 

 
Task 6.2 – Routine Flare Station and Condensate Collection System Operation, 

Maintenance, Monitoring, and Reporting 
 

 
Bid Item Definition for Task 6.2 

 

Operator shall provide staff with an experience and skill level defined in Section 2.2 for the 

performance of routine LFG flare station and condensate collection system operation, 

maintenance, monitoring and reporting. Operator’s services shall include 

Administration/Management/Supervision/Office Support Staff time necessary for the 

work. 
 
 

General Scope of Work for Task 6.2 
 

Unless otherwise specified by RECEIVER/TRUSTEE, a date-specific schedule or a set day of 

the week schedule shall be submitted by Operator for approval by RECEIVER/TRUSTEE, and 

will specify when the LFG flare station and condensate collection system services are to be 

performed by Operator. Generally, for each year of this agreement Task 6.2 services will 

include the following: 
 

• Inspection of flare station and condensate collection system; 
 

• Measurement of the data and information indicated below. The Operator shall 

document, make adjustments and perform routine maintenance (if necessary) for 
maintaining operation of the flare and compliance with the GCCS and permit 

requirements. It is anticipated that some follow up visits will be necessary for the 
purpose of monitoring and adjusting wells. Operator shall make recommendations to 
RECEIVER/TRUSTEE for further repairs if necessary. The monitoring requirements 

are located in the GCCS and Post Closure Care Plan. 
 

o Date, time, and monitoring personnel. 
 

o Knockout pot inlet and outlet pressure, and differential pressure reading 
across the demister. 

 

o Knockout pot condensate level. 
 

o Extraction blower operating inlet and outlet temperatures and pressures. 
 

o Extraction blower running hours. 
 

o Methane, oxygen, carbon dioxide and balance gas concentrations at flare 
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station inlet. 
 

o Flare exit gas temperature. 
 

o Check nitrogen gas supply for flame arrestor fail-close valve. 
 

o Check pilot ignition system propane storage tank level. 
 

• Document and report shut-downs and malfunctions as required in the GCCS plan and 

permit. 
 

• Check condensate drop-out structure (upstream of knockout pot), condensate sump 
and condensate manhole on leachate collection system. 

 
• Check vegetative growth in the vicinity of the flare station and cut as necessary to 

maintain 6 inches of height (from ground to top of vegetation) or less between cuttings. 
 

• Record meteorological data for the day of each site inspection. The data shall include 
ambient temperature, precipitation, wind speed and direction, and barometric 
pressure. 

 
• Operator shall perform weekly, monthly, quarterly, annual or other maintenance 

in performing required or recommended Operation and Maintenance requirements. O 
& M requirements may include: 

 

o Weekly: record blower running hours and rotate the use of blowers; 
 

o Every two months: change lubricant in blowers; 

 
o Three months: check ignitor gap, inspect ignitor wiring, check pilot, check 

thermocouple voltage, check compressor and flare shutdown valves, check 

blowers, zero pressure on vacuum gauges, inspect & test demister/clean if 

needed, check/test louvers, test pilot shutdown, test flame fail shutdown, test 

low temperature shutdown, and document O & M. 
 

o Annually: check for loose bolts, check configuration sheets for chart recorder 
against actual settings, and document O & M. 

o The routine maintenance  parts and equipment to replace components will be 
provided as an Allowance Cost invoiced by the Operator based on actual 
expenditures – this is not a lump sum allowance. 

 
• Prepare a monthly report describing work completed and provide the report to 

RECEIVER/TRUSTEE within five (5) days after the end of each calendar month.  
 

Task 6.3 – Surface Emissions Monitoring and Reporting 
 

 
Bid Item Definition for Task 6.3 

 

Operator shall provide staff with an experience and skill level defined above for the 

performance of surface emission monitoring and reporting. Operator’s services shall include 

Administration/Management/Supervision/Office Support Staff time necessary for the work. 
 
 

 
General Scope of Work for Task 6.3 

 

Perform surface emission monitoring in accordance with 40 CFR 60.753d surface scan 
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requirements, 40 CFR 60.755C surface scan compliance provisions, 40 CFR 60 Appendix A 

Method 21 – Equipment performance provisions and the GCCS plan. This monitoring will 

follow a survey path at 30-meter intervals as described in the GCCS. In addition, all ground 

penetrations will be monitored on the Dump. 
 
Report the need for rechecks, based on the results of the monitoring, to RECEIVER/TRUSTEE 

and perform follow-up 10 day and 30 day rechecks as may be necessary. 

 
Provide a report to the RECEIVER/TRUSTEE which shall include: 

• Cover letter with a surface scan summary and surface scan results 

• Attachment – Instrument evaluation with Response factor and calibration precision 

• Attachment – Daily site conditions; Temperature, Wind speed and direction, 

Precipitation, and Ground conditions. Include background readings and locations and 

calibrations records 

• Attachment – Summary Table of exceedances and follow-up readings 

• Attachment – Calibrations Gas certificate of analysis 

• Factory calibration certificate for monitor if required by manufacturer’s 

recommendations. 
 

 
This report is required to be submitted to the RECEIVER/TRUSTEE within 10 days of the 

completion of each monitoring event. 
 

Task 7 – Settlement Survey and Monitoring 
 

As part of site closure, three settlement monuments have been installed on the top deck of 

the landfill. On an ANNUAL basis, the Operator will have an annual topographic survey 

performed for the purposes of evaluating the settlement of the cover system year to year at 

the settlement monuments. 

 
EVERY FIVE (5) YEARS, the Operator shall conduct an aerial and/or field survey of the entire 

Ordot Closure Facility, by a licensed Professional Land Surveyor. to identify areas of settlement 

or potential ponding not apparent by on-ground annual visual inspections. It shall indicate 

all areas where visually noticeable differential settlement may have been obscured by 

grading operations. The map shall be drawn to the same scale and contour interval as the 

initial as-built topographic map, but showing the current topography of the final cover 

and featuring overprinted isopleths indicating the total settlement to-date. For purposes of 

this proposal, the Operator shall assume to conduct one survey of the entire Ordot 

Closure Facility in 2020. The RECEIVER/TRUSTEE will provide the Operator with and recent 

annual survey and the closure as-built survey, and the Operator shall be responsible for 

comparing the as-built survey with the annual surveys, and five (5)- year post-closure 

surface to identify areas of differential settlement that could affect site drainage or create 

areas of ponding. 

 
Routine maintenance of the three settlement monuments includes the repainting of bollards as 
needed to prevent the development of rust. 

 
Task 8 – Surface Water Drainage System Monitoring and Maintenance 

 

Stormwater management consists of a complete stormwater conveyance and control system 

of swales, down drains, energy dissipaters, box culverts, manholes and a pipe network to 

discharge stormwater to ponds that receive all storm flow from the cover system. The Four 

ponds consist of wet and dry ponds, with forebays, controllable outlets, and littoral shelves 
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planted with semi-aquatic plants. The Ordot Closure Facility is surrounded by wetland 

resources so it is essential that maintenance of the stormwater management system occur 

for health of the environment downstream. See Appendix D Plan Set and Post Closure Care 

Plan for cover system detailed description of the maintenance efforts. 
 
 
Task 8.1 - Surface Water Drainage System Monitoring and Reporting 

 

Prior to the rainy season and on a QUARTERLY basis, the Operator shall inspect and document 

the condition of all site drainage facilities, including benches, swales, sedimentation basins, 

and inlet and outlet structures. Additional inspections shall be conducted after each significant 

rain/storm event. Inspections shall note breaches, settlement, collapse, siltation, vegetation 

accumulation, and other conditions that affect site drainage. Following each inspection, the 

Operator shall transmit to the RECEIVER/TRUSTEE a summary report documenting the 

condition of the stormwater drainage system and outlining repairs that are needed to maintain 

the function of the system as designed. 
 
Task 8.2 - Surface Water Drainage System Maintenance and Cleaning 

 

On a QUARTERLY basis (or as needed to maintain the flows and capacities of drainage system 

facilities), the Operator shall remove and dispose of vegetation or earthen material that 

accumulates in stormwater drainage channels, piping and ponds. The Operator shall provide 

all labor, tools, and equipment to provide this service. 

 

Should the accumulation of sediment in the stormwater basins exceed 1 foot in depth from 

one stormwater event (> 20 year storm event), the Operator shall provide a proposal to the 

RECEIVER/TRUSTEE for approval to clean each sedimentation basin and remove accumulated 

sediments. The Operator’s costs for this service shall include all equipment, tools, labor, 

transportation, and disposal needed to provide this service. 

 
Task 9 - Leachate Collection and Removal System Operations, Monitoring, and 
Maintenance 

 
The Operator shall monitor, manage, and maintain the Leachate Collection and Removal 

System (LCRS), which consists of the following components: 
 

• A perimeter leachate trench and pipe collection system 

 
• Leachate seep drains installed with a collection pipe and trench that conveys 

leachate down the slope to the perimeter leachate trench and pipe collection 
system 

 
• Leachate interceptor trench at the western Dump boundary to collect and remove 

concentrated leachate seeps 

 
• Three leachate storage tanks 

 
• A pump station and force main to convey leachate to a nearby sewer for treatment 

at the Hagatna Wastewater Treatment Plant (operated by the Guam Waterworks 
Authority [GWA]). 

 
• Standby Generator System 

 
The leachate collection system intercepts both leachate and Landfill Gas condensate. See the 
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Post Closure-Care Plan for system details and description of the operation and maintenance. 

 
 

Task 9.1 - Leachate Collection and Removal System Monitoring 
 

On a DAILY basis, the Operator shall read and record the flow of leachate to GWA at the 

totalizer meter. 

 
On a QUARTERLY basis, the Operator shall collect a composite sample from the leachate 

system and will submit the sample for analyses in accordance with the Leachate Quarterly 

Sampling Analysis Plan in Appendix D. The Operator shall prepare a technical memorandum 

submitted quarterly (within 45 days from the end of each quarter) that includes the analytical 

results from leachate samples, monthly leachate flows, and monthly precipitation data . 
 
Task 9.2 - Leachate Collection and Removal System Operations and Maintenance 

 

The Operator shall maintain and operate (see Standard Operating Procedures – Leachate 

Collection and Removal System in Appendix D) the LCRS in good working order at all times 

during the Term of the Operation Agreement from the point where leachate is collected into 

the Perimeter Leachate Collection Trench through the leachate storage tanks and leachate 

pumps and transmission force main to the point at which the line enters the GWA Receiving 

Manhole on Dero Road (after it leaves the Ordot Closure Facility property boundary just after 

the Guam Waterworks Authority (GWA) Meter). GWA provides wastewater service to the 

Facility to treat leachate and submits a monthly bill.  At the commencement of Operator 

responsibility for the site, this GWA account will be put in the Operators’ name. This billing 

will be provided as part of the Operators’ monthly billing as Pass-Through Cost to be 

paid by the RECEIVER/TRUSTEE. 
 
As a contingency, in the event the force main is not operational or GWA cannot take the flow 

into their system, the Operator shall have a contract with one or more licensed sewage haulers 

capable of transporting leachate from the site to the Hagatna WWTP or other designated GWA 

facility – on call availability 24 hours a day, 7 days a week, holidays and weekends at a rate 

of not less than 4,800 gallons per hour. The Operator shall provide a unit cost for the hauling 

and removal of leachate by truck to the RECEIVER/TRUSTEE for approval at the start of the 

project. 
 
On a QUARTERLY basis, the Operator shall conduct visual observations, and operations check 

of the entire leachate collection and removal system, including: PLC controls and monitoring 

equipment, electrical, pipes, pumps, tanks, leachate manholes, and other system components. 

The Operator shall note the presence of leachate seeps, obstructions, of vegetation inhibiting 

direct observation of the system components. The Operator shall repair damage to system 

components, and correct conditions that prevent the system components from operating 

in accordance with design specifications. A proposal from the Operator for all such repairs 

shall be submitted to the RECEIVER/TRUSTEE as necessary for approval as a Non-Routine 

Service. 

 
Typical QUARTERLY maintenance of the leachate collection and removal system to be 

performed by the Operator shall include: 
 

• Repairs to pipes and fittings that are leaking or broken (LRCS pump and force main) as 

a Non-Routine Service 

 
• Cleaning of leachate collection and removal lines, manholes, and sumps as a Non-

Routine Service 
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• Repairs to faulty or damaged equipment and leachate conveyance system as a Non-

Routine Service 
 
On an ANNUAL basis, the Operator shall calibrate the leachate flow meter and other system 
instruments. 

 
PRIOR TO STORM EVENTS, the Operator shall undertake any and all measures to prepare for 

oncoming tropical storms and typhoons, including but not limited to the following: 
 

• Drain and clean all debris from containment area and surroundings after ensuring that 

leachate or contaminants are not present 

 

• Auto switch-over from island power to the genset 

 
• Close containment drain valve 

 

• Water tightness check by visual inspection of all enclosures of the PLC and remote 

monitoring scada 

 
• Operational check all level gauges, tanks, pumps, valves, controllers and related 

equipment for proper operation 

 
• Contact sewage hauler to confirm availability 

 
• Adjust the western leachate interceptor trench (WLIT) inlet valve for anticipated flows 

 
• Respond to GWA requests or directives related to pumping and discharging the 

leachate into the GWA sewer system. 
 

DURING STORM EVENTS, the Operator shall maintain full operation of the leachate collection 

and removal system, and shall undertake the following: 

• Periodically inspect  the  containment  area,  level  gauges,  tanks,  pumps,  valves, 

controllers and related equipment to ensure proper operation 

 
• Maintain contact with sewage hauler(s) to confirm availability 

 
• Drain or properly maintain levels in containment area, ensuring that no leachate or 

contaminants are discharged 

 
• Adjust WLIT inlet valve if inflow is too high 

 
• Respond to GWA requests or directives related to pumping and discharging the 

leachate in the GWA sewer system. 
 

Physical presence is not required during high winds or dangerous conditions, however, 

physical presence is required prior to and as soon as possible after significant storm events 

(defined as winds in excess of 40 MPH or rains greater than 1 inch in 24 hours). 
 
As soon as it is safe to do so, FOLLOWING STORM EVENTS, the Operator shall monitor, clean 

up and repair the following: 
 

• Clean all debris from containment area and surroundings 

 
• Open containment drain valve and drain containment area after ensuring that leachate 
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or contaminants are not present 

 
• Check operation of the level gauges, tanks, pumps, valves, controllers and related 

equipment for proper operation 

 
• Open WLIT inlet valve when inflow subsides to acceptable levels 

 
• Prepare and submit report documenting the Pre-storm Preparation, Storm Operation, 

and Post Storm Monitoring & Cleanup. 

•  The routine maintenance  parts and equipment to replace  components will be 

provided as an Allowance Cost invoiced by the Operator based on actual 
expenditures – this is not a lump sum allowance. 

 
• Costs for leachate disposal will be paid by RECEIVER/TRUSTEE as a Pass-Through 

Cost.  
 

• Costs for leachate hauling (when needed as a result of storm events)  will be paid by 

RECEIVER/TRUSTEE as a Pass-Through Cost. 
 
 
 
Task 10 – Quarterly and Annual Consolidated Report Preparation 

 

All monitoring results and maintenance records will be filed and kept in the operating record 

to be maintained by the RECEIVER/TRUSTEE. In addition, the Operator will scan or pdf all 

documents and reports, organized in quarterly and annual consolidations, and upload to a 

secured website Records will be kept throughout the post-closure period. The results of the 

leachate, Landfill Gas, surface water, and groundwater monitoring will be submitted to GEPA 

and appropriate agencies on a quarterly, semi-annual, and annual basis, as appropriate and 

consistent with the current or approved monitoring program for the Dump. In addition, 

reports will include descriptions of the maintenance activities at the site which would include 

all maintenance of the final cover, the vegetation around the site, security fencing, the 

leachate collection system, groundwater wells, LFG wells and collection system, and the 

surface water drainage system. Results of all monitoring, inspection, and maintenance will be 

submitted in a consolidated report on a quarterly basis. Use of Access (Microsoft TM) type 

databases will be required to be used extensively and uniformly used for all data by the 

Operator. These quarterly reports will then be consolidated into an annual report and 

submitted to GEPA. The annual report will include trend charts for leachate flow rate and key 

constituent concentrations from the weekly sampling events. In addition, monthly general 

inspection reports (including drainage system inspections) along with general inspection 

reports following major storm events or earthquakes will be included in the consolidated 

quarterly and annual reports. 
 
The Proposer shall provide services for the execution of all routine compliance monitoring and 

reporting required under the approvals and regulations which govern the Post Closure Care 

period. The Post Closure Care Maintenance Plan and associated documents, Appendix D, 

describe these compliance monitoring and reporting requirements. These requirements will 

be modified from time to time depending on operational performance and regulatory changes 

that may be implemented. 
 
In addition to the Ordot Closure Facility environmental monitoring for compliance, the Western 

Channel Relocation, a US Army Corps of Engineers federally permitted project, requires 

monitoring and reporting for compliance with permit conditions. This monitoring and 
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reporting is part of the services to be provided. See Appendix D for the US Army Corps of 

Engineers Nationwide Permit for requirements. 

 

Task 11 – Consolidated Expense Allowance/Insurance and Performance Bond 

 

Task 11.1 – Consolidated Expense Allowance for Permit Fees, and Materials, Part 

and Equipment 

 

For Tasks 5.1, 6.1, 6.2 and 9.2, the routine maintenance parts and equipment to replace  

components will be provided as an Allowance Cost invoiced by the Operator based on actual 

expenditures – this is not a lump sum allowance. 

 

Task 11.2 -  Property Insurance  

 

Property Insurance to be invoiced as a Pass-Through Cost. 

 

Tasks 11.3 – Performance Bond 

 

Performance Bond in the amount of $1 million dollars to be invoiced as a Pass-Through Cost. 
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APPENDIX F 

NON-ROUTINE SERVICES 
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Task 1 - General Administrative 

• Investigations, beyond routine, into conditions of the cover exhibiting the 

following: 

o Damage 

o Settlement 

o Erosion 

o Evidence of ponded water 

o Odors 

o Exposed wastes 

o Cracks 

o Slope failure or slippage 

o Leachate seeps 

• The preparation of cost estimates for damage and repairs that are non-routine 

• The preparation of site specific repair plans 

 

Task 2 - Site Security Operations and Maintenance Services 

• Repair/Replace damaged fencing  
 

Task 3 - Operations and Maintenance of the Final Cover System 

• Repair as needed all graveled access roads and benches  

• Repair as needed all: 

o Geosynthetics 

When damage to the cover system is identified, the Operator shall prepare a scope and cost 

for services to be submitted to the RECEIVER/TRUSTEE.  In addition, prior to starting 

maintenance or repair operations, the Operator shall prepare and submit, as part of the Site 

Specific Repair Plan, a plan drawing to the RECEIVER/TRUSTEE with a typical detail for 

crossings over paved swales that will be traveled by mobile equipment to gain access to the 

Ordot Closure Facility areas.  The Operator shall also provide a description of the preventive 

measures to be taken to avoid damaging them.  The site specific repair plan shall be approved 

by the RECEIVER/TRUSTEE prior to the start of final cover maintenance and/or repair work. 
 

Task 4 - Groundwater and Surface Water Monitoring System Operations, 

Maintenance, and Monitoring Services  

If conditions in the water table beneath the Ordot Dump change in such a manner that water 

samples can no longer be collected from a well, the Operator shall notify RECEIVER/TRUSTEE 

immediately. The Operator shall provide RECEIVER/TRUSTEE with a proposal, including a 

scope and cost estimate to repair non-routine well damage or replace damaged wells as Non-

Routine Services. 

Well Re-Development 

On an AS-NEEDED basis, the Operator shall re-develop wells that become filled with sediment 

as Non-Routine Services.  The Operator shall provide costs for well development at such 

times.  Well development shall include sediment removal, screen interval swabbing with a 

vented surge block, and water extraction to improve water clarity.  for the purposes of each 
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proposal, the Operator shall assume to use a locally-available drilling contractor, and that well 

development services will require eight (8) hours per well. 

Installation of New Groundwater Monitoring Wells 

The site is currently equipped with 10 monitoring wells which are used for groundwater 

sampling.  Should the monitoring network cease to provide the required release detection or 

evaluation capability, additional monitoring wells would need to be constructed.  Should it be 

required, the Operator shall provide a cost estimate for construction of a monitoring well that 

includes the following assumptions: 

• The Operator shall prepare the necessary well construction permit application and 

pay the application processing fee for GEPA. 

• The Operator shall be responsible for conducting an underground utility survey and 

clearance for the well drilling site.  

• The Operator shall contract with a qualified environmental drilling contractor. 

• The Operator shall determine the necessary well depth, and it would be constructed 

to the same specifications that were used to construct the existing site monitoring 

wells, including borehole diameter, well casing and screen materials, filter pack 

type, sealing material, monument, and surrounding bollards. 

• The Operator shall develop the well until water quality parameters are stable and 

the water is visibly free of silt. 

• The Operator shall equip the new well a dedicated, 1-inch diameter, PVC bailer. 

• The Operator shall prepare a geological log of the well boring, a well construction 

log, and complete a Well Completion Report for submittal to RECEIVER/GSWA and 

GEPA/EPA. 

These assumptions shall be in effect during the term of the contract and shall apply to any 

and all wells that are required to be drilled or replaced during the Operator’s term of service. 

 

Abandonment of Groundwater Monitoring Wells 

If, during the course of the contract, a groundwater monitoring well becomes non-functional, 

the Operator shall notify the RECEIVER/GSWA of the need to abandon the well.  Should it be 

required the Operator shall provide a cost estimate for abandonment of a monitoring well that 

is based on the following assumptions: 

• The Operator shall prepare the necessary well abandonment permit application 

and pay the application processing fee for GEPA. 

• The Operator shall contract with a qualified environmental drilling contractor. 

• The Operator shall abandon the well using over drilling and grouting techniques.  

For purposes of this proposal, the Operator shall assume a well depth of 60 feet. 

• The Operator shall be responsible for removal and appropriate disposal or 

recycling of all well materials, including the dedicated bailer, well monument, well 

casing, concrete pad, and bollards.  

• The Operator shall prepare a well abandonment report for submittal to 

RECEIVER/GSWA and GEPA/EPA. 
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These assumptions shall be in effect during the term of the contract and shall apply to any 

and all wells that are required to be abandoned during the Operator’s term of service. 

 

Task 5 - Landfill Gas Monitoring System Operations, Maintenance and Monitoring 

Services 

If a condition at a probe prevents the ability to collect a sample, the Operator shall notify 

RECEIVER/GSWA immediately.  The Operator shall provide RECEIVER/GSWA with a scope and 

cost estimate to repair well damage or replace damaged wells.   

 

Task 6 - Gas Collection and Control System 

Operator shall provide staff with an experience and skill level defined in Section 2.2 for the 

performance of Task 6 Non-Routine Services.  Operator’s services shall include 

Administration/Management/Supervision/Office Support Staff time necessary for the 

work. 

The bid shall include a schedule of labor and equipment rates, and subcontractor markup 

rate, necessary for the completion of Task 6 services. 

 

General Scope of Work for Task 6 

Operator shall provide as requested by RECEIVER/TRUSTEE, on-call support services, 

including: manpower; equipment; instrumentation; and materials in accordance with the 

fee Schedule for this task and the rate schedule supplied by Operator. This work shall occur 

only after approval from RECEIVER/TRUSTEE. Non-routine maintenance and repairs may 

include but not be limited to: 

1. Providing qualified personnel that shall respond to the LFG flare alarms (24 hours per 

day, seven days per week). Operator shall respond to the call out and be on-site 

within four (4) hours’ notice in the event of emergency repairs associated with the 

flare system. 

2. Attending meetings with the GEPA or other agency staff. 

3. Operator shall provide laborer(s) and technicians(s) for duties associated with the non-

routine maintenance of the LFG or the leachate collection and removal system (LCRS). 

At RECEIVER/TRUSTEE request, Operator shall: 

a) Attend meetings with RECEIVER/TRUSTEE, to review status/condition of the 

LCRS or LFG system. 

b) Provide written recommendations for repairs or upgrades that are outside 

the routine maintenance tasks. 

c) Provide laborers and technicians to undertake projects requested by 

RECEIVER/TRUSTEE, including, but not limited to: 

o Disconnection and removal of lateral collection pipes from LFG and LCRS 

extraction wells; 

o Extension of vertical extraction wells to facilitate refuse settlement; 
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o Reconnection of lateral collection pipes; 

o Installation of heavy equipment crossings; 

o Repair of damaged LFG and LCRS extraction system components; and 

o Connection of new LFG and LCRS wells to the system 

 

Task 7 - Settlement and Survey Monument Inspections and Monitoring 

If areas of ponding or excessive settlement are identified, the Operator shall conduct a field 

survey to determine the area and extent of ponding/settlement, and shall submit to the 

RECEIVER/TRUSTEE a scope of work and cost estimate to repair these areas.  Repairs to the 

landfill cover system shall follow the guidelines in Section 6.1 of the FPCMP. 

 

• Additional settlement surveys conducted other than annual surveys  for the purpose 

of evaluating settlement are non-routine. 

• Repair/Replace settlement monuments located on the top deck of the closure system 

• Repair/Replace bollards protecting the settlement monuments 

 

Task 8 - Surface Water Drainage System Monitoring and Maintenance 

On an as-needed basis, the Operator shall repair or replace worn or damaged drainage 

facilities.  When damage or wear that significantly decreases the function of a drainage system 

component is identified, the Operator shall prepare a scope of work and cost estimate for 

review and approved by the RECEIVER/TRUSTEE.  The cost for this work should include 

engineering/design, construction, and inspection costs.     

 

• Repair/Replace: 

o Swales, downdrains 

o Manholes 

o Pipe, 

o Energy dissipaters 

o Pond outlet and inlet structures 

o Sediment removal from ponds that exceed 1 foot in depth for a >20 year storm 

event 

o Wetland plants 

o Western Channel 
 

Task 9 - Leachate Collection and Removal System Operations, Monitoring, and 

Maintenance 

• Repair/Replace: 

o  Tanks and appurtenances 

o Pumps and appurtenances 

o Leachate control system and associated components such as pressure gauges 

o Standby Generator System 

 

Task 10 - Quarterly and Annual Consolidated Report Preparation 
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REQUEST FOR PROPOSALS    
INDEPENDENT ENGINEER SERVICES 
Project No. RECEIVER – RFP002-18  1 

 

CONTRACT NO.___________ 

 

DRAFT FORMAL CONTRACT 

 

CONTRACT FOR: 

Independent Engineer Services  

for 

Ordot Dump Closure Facility Post Closure Care Period  

 

Contractor Name 

Receiver – Gershman, Brickner & Bratton, Inc., in its capacity as  
Receiver for the Guam Solid Waste Authority 

542 N. Marine Corps Drive  
Tamuning, Guam 96913 

 

 

 

 

Contract for: Independent Engineer Services 

Project No. GSWA 001-18 

Amount: $ 

Place: Ordot, Guam 
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REQUEST FOR PROPOSALS    
INDEPENDENT ENGINEER SERVICES 
Project No. RECEIVER – RFP002-18  2 

DRAFT CONTRACT 

 

BETWEEN RECEIVER/TRUSTEE AND CONTRACTOR 

 

THIS AGREEMENT AND FORMAL CONTRACT (“Contract”) is made and  entered  into this day of , 2018, 

by and between the Gershman, Brickner & Bratton, Inc. in its capacity as Receiver for the Guam Solid 

Waste Authority (hereinafter called the Receiver), and   , a {corporation, partnership, 

limited liability company, liability company or sole proprietorship}, hereinafter called the "Independent 

Engineer," a properly licensed and qualified engineer or engineering firm fully  licensed to conduct 

business on Guam and having Guam Business License No.__________and Professional Engineering 

Services License No. . 

WITNESSETH, that whereas the Receiver is fully authorized to act on behalf of the Guam Solid Waste 

Authority (hereinafter called GSWA) pursuant to the terms of Court Orders issued by the United States 

District Court of Guam in United States v. Government of Guam, Civil Case No. 02-00022 (D. Guam); and 

Whereas the United States District Court of Guam has scheduled the Receivership to end, thereafter 

which a Trustee is to be named to oversee the Ordot Dump Closure Facility during the period of time for 

which it is required to be maintained pursuant to a Post-Closure Plan of Care approved by the United 

States Environmental Protection Agency and the Guam Environmental Protection Agency; and 

Whereas the Receiver intends to procure Independent Engineer services,  in accordance with the scope 

of work and other Contract documents included in RFP __________; and 

Whereas said Independent Engineering services are to be provided to the Receiver during the remaining 

period of time GSWA remains in Receivership, and to its successor, the Trustee which will be appointed 

by the United States District Court of Guam after the Receivership ends making the contracting party for 

this Contract initially the Receiver, and after the Receivership ends this Contract will be automatically 

assigned to the Trustee, hereinafter called the “Receiver/Trustee”; and 

Whereas, the Receiver, on behalf of GSWA, issued a Request for Proposals (RFP No. GSWA 001-18) for 

an Independent Engineer to assist the Receiver/Trustee by providing independent engineering and 

related technical advice to the Receiver/Trustee to enable the Receiver/Trustee to perform its proper 

due diligence as it ensures that the funds of the Trust are used wisely to implement the Ordot Dump 

Post-Closure Facility’s post-closure care in accordance with the Post-Closure Plan approved by Guam 

EPA and EPA; and 

Whereas, following an evaluation and selection process by the Receiver, on behalf of GSWA, 

{Independent Engineer name} was selected as the best proposer with the necessary skills, experience, 

and expertise to perform the duties of the Independent Engineer for the Ordot Dump Post-Closure 

Facility, and having the highest ranking proposal, the Contract was awarded to Independent Engineer on 

____________, 2018; and 

Whereas, the Independent Engineer is willing to act as Independent Engineer pursuant to this Contract; 

and 
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NOW THEREFORE, the Receiver/Trustee and Independent Engineer, based on the considerations herein 

set forth herein and in other Contract documents associated with the performance hereunder, agree as 

follows: 

Section 1.      THE INDEPENDENT ENGINEER AGREES: To provide the services necessary to perform and 

complete the work required for the Independent Engineer in strict compliance with the Contract 

documents herein mentioned, which are hereby made a part of the Contract, including the following 

addenda: 

Addendum No.                                                              Dated 

1 

2 

Etc. 

Section 2.  COMPENSATION: The RECEIVER/TRUSTEE agrees to pay, and the Independent Engineer 

agrees to accept, in full payment for the performance of this Contract, payment for its services actually 

utilized by the Receiver/Trustee based on the rates, services and hours required to perform said 

services, all in accordance with the terms as stated in the Contract documents. 

Progress payments will be made as specified in the General Conditions. 

The RECEIVER/TRUSTEE will compensate the Contractor for services rendered, pursuant to Appendix A, 

Scope of Work, as follows: 

A. The RECEIVER/TRUSTEE shall compensate the Independent Engineer by progress payments 

based upon satisfactory delivery and acceptance of services performed pursuant to the scope of 

work and as described herein. Projects/tasks outside the primary responsibility of the 

Independent Engineer may be added at the RECEIVER/TRUSTEE's discretion upon written 

agreement (e.g., email of the Independent Engineer to perform additional projects/tasks). The 

Independent Engineer shall provide the service at the fees stated in the Cost Proposal, unless 

otherwise agreed in writing. The Cost Proposal contains the following information: 

 

1. Time and Materials: The attached Cost Proposal (Attachment B) provides a current schedule 

of fees charged by the Independent Engineer for personnel assigned to each task performed 

and also lists the basis for other related costs subject to reimbursement under this Contract. 

 

2. Estimated Costs of Individual Task: The RECEIVER/TRUSTEE shall compensate the 

Independent Engineer in amounts not to exceed the fees for each task and subtask as listed 

in Cost Proposal. Should the Receiver/Trustee request any task or subtask not listed in the 

Cost Proposal, the Independent Engineer and Receiver/Trustee shall negotiate an additional 

task order based on the rates included within the cost proposal. In the event that services 

not included in the cost proposal are required, the Independent Engineer and 

Receiver/Trustee shall negotiate the rates and terms of such services which shall be 

incorporated into the task order. 
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3. Submission of Invoices: The Independent Engineer shall be paid upon submittal and 

approval by the Receiver/Trustee of monthly invoices, based on the acceptance of the level 

of effort performed and the submittal of deliverables for the work. Invoices shall display 

breakdown of hours charged and work performed for each respective invoice period and 

shall be subject to the maximum cost as provided in the cost proposal and other applicable 

limits included in any additional task order negotiated. Any request for reimbursement of 

reimbursable expenses shall include proof of purchase or receipts for all expenditures and 

an explanation as to the necessity of any such reimbursable expenses. Profit margin and 

overhead shall not be applied to reimbursable expenditures. Invoices should be sent to: 

c/o RECEIVER – Gershman, Brickner & Bratton, Inc./TRUSTEE  

542 North Marine Corps Drive 

Tamuning, Guam 96913  

Attn: TBD 

 

B. The Independent Engineer shall certify in writing, at the time of submitting each of his invoices 

for payment, that the work performed during the invoicing period is paid within hourly rates not 

exceeding the rates used in Cost Proposal. The RECEIVER/TRUSTEE shall have complete access to 

the Independent Engineer's payroll records to verify hourly rates. 

 

C. An adjustment to the fee stated herein may be requested by the Contractor and authorized by 

the RECEIVER/TRUSTEE if the physical scope of work, time of completion, or services requested 

is increased over that agreed to. 

 

D. The RECEIVER/TRUSTEE is not obligated to compensate the Independent Engineer for work that 

is not completed in accordance with that stated in the Scope of Work. 

 

E. Disputed Invoices and Late Fees: 

 

If the RECEIVER/TRUSTEE disputes any items in Independent Engineer's invoice for any reason, 

including the lack of supporting documentation, the RECEIVER/TRUSTEE may temporarily delete 

the disputed item and pay the remaining undisputed portion of the invoice. The 

RECEIVER/TRUSTEE will promptly notify the Independent Engineer of the dispute and request 

clarification and/or correction. After the dispute(s) have been settled, the Independent Engineer 

will include the disputed item to the extent it is payable on a subsequent, regularly scheduled 

invoice, or on a special disputed items invoice; if the disputed item is found to be payable in 

whole or in part. 
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In the event undisputed portions of Independent Engineer's invoices are not paid when due, 

Independent Engineer also reserves the right, after thirty (30) days’ prior written notice, to 

suspend the performance of its services under this Contract until all past due amounts have 

been paid in full. 

 

F. Receiver/Trustee shall make payments to the Independent Engineer of each invoice within forty-

five (45) days of the receipt by the Receiver/Trustee in accordance with the procedures for the 

Trust Account. 

 

Section 3. SCOPE OF WORK: The Independent Engineer agrees to provide technical assistance and 

perform the different tasks as defined in the "Scope of Work" and described in Attachment A, the Scope 

of Work, which is incorporated herein by reference and made an integral part hereof. 

  

Section 4. SCHEDULE OF SUBMITTALS: The Independent Engineer shall complete the services pursuant 

to this Contract in accordance with the schedules as specified in the Scope of Work and made an integral 

part of this Contract. 

 

Section 5. CONTRACT TERM: Subject to Section 7, the term of this Contract shall commence after the 

RECEIVER/TRUSTEE signs the Contract and a Notice to Proceed is issued thereafter, and continue for an 

initial period of Five (5) years.  The RECEIVER/TRUSTEE shall have two (2) separate options to extend to 

the Contract term for  two (2) additional 2-year periods, but not to exceed a total of four (4) additional 

years. The option to extend will be based on the RECEIVER/TRUSTEE’s determination of the future need 

for the Independent Engineer’s continued services and the evaluation of the performance of the 

Independent Engineer during the previous year(s) of service.    

Upon the appointment of the Trustee by the District Court of Guam, this Contract will be automatically 

assigned to the Trustee, and shall not require the consent or approval of the Independent Engineer. 

Section 6.       INDEPENDENT ENGINEER AGREES: 

A. That there shall be no employee benefits occurring from this Contract, such as: 

6.1 Insurance coverage provided by the RECEIVER/TRUSTEE; 

6.2 Participation in the Government of Guam retirement system; and 

6.3 Accumulation of vacation leave or sick leave. 

 

B. That there shall be no withholding of taxes by the RECEIVER/TRUSTEE. Independent 

Engineer is an independent contractor and is obligated to pay taxes in accordance with the Laws 

of Guam. 

 

Section 7. SCOPE OF CONTRACT: This Contract supersedes any and all other contracts, either oral or in 

writing, between the parties hereto with respect to the retainment of Independent Engineer by the 

RECEIVER/TRUSTEE and contains all of the covenants and contracts between the parties with respect to 

such retainment in any manner whatsoever. Each party to this Contract acknowledges that no 

representation, inducements, promises or Contracts, orally or otherwise, have been made by any party, 
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or anyone acting on behalf of any party, which is not embodied herein, and that no other contract, 

statement, or promise not contained in this Contract shall be valid or binding. Any modification of this 

Contract will be effective only if it is in writing and signed by the Independent Engineer and the 

RECEIVER/TRUSTEE. If it is a modification involving compensation, funds have to be certified and the 

modification approved by the RECEIVER/TRUSTEE. For the purposes of this paragraph and of the entire 

Contract, the signature of the RECEIVER/TRUSTEE representative is the only signature that will bind the 

RECEIVER/TRUSTEE. 

 

Section 8.       RESPONSIBILITY OF THE INDEPENDENT ENGINEER:  The Independent 
Engineer shall be responsible for the professional and technical accuracy of all work performed under 

this Contract. The Independent Engineer shall, without additional cost to the RECEIVER/TRUSTEE, 

correct or revise all errors or deficiencies in his work. The RECEIVER/TRUSTEE's review, approval, 

acceptance of, and payment of fees for services required under this Contract shall not be construed to 

operate as a waiver of any rights under this Contract or of any cause of action arising out of the 

Independent Engineer's failure in performance of this Contract, and the Independent Engineer shall be 

and remain liable to the RECEIVER/TRUSTEE for negligent performance of any of the services performed 

under this Contract. 

PROGRESS REPORTS: Independent Engineer agrees to provide progress reports in a form and frequency 

stated in the Scope of Work. 

Section 9.       RECEIVER/TRUSTEE   RESPONSIBILITIES:      The   RECEIVER/TRUSTEE's responsibilities are 

defined in the Scope of Work for this Project. 

Section 10.     COOPERATION WITH INDEPENDENT ENGINEER: The RECEIVER/TRUSTEE agrees to 

cooperate fully with the Independent Engineer on the Project. 

Section 11. DEFECTS: The RECEIVER/TRUSTEE shall give prompt written notice to the Independent 

Engineer whenever the RECEIVER/TRUSTEE observes or otherwise becomes aware of any defect or 

other event which may substantially affect the Independent Engineer's performance of services under 

this Contract. 

Section 12. ACCESS: The RECEIVER/TRUSTEE, without cost to the Independent Engineer, shall provide 

access to and make all provisions for the Independent Engineer to enter upon public and private lands 

as required for the Independent Engineer to perform his work. 

Section 13. OWNERSHIP OF DOCUMENTS AND EQUIPMENT: All plans, reports and other incidental 

work, furnished hereunder as described in the Cost Proposal, including electronic files shall be and 

remain the property of the RECEIVER/TRUSTEE and may be used by the RECEIVER/TRUSTEE without any 

additional cost to the RECEIVER/TRUSTEE. 

Section 14. GENERAL COMPLIANCE WITH LAWS: The Independent Engineer shall be required to comply 

with all Federal and territorial laws and ordinances applicable to the work. Independent Engineer shall 

attach a copy of appropriate business license. 

Section 15. CHANGES:  The RECEIVER/TRUSTEE may at any time by written order, make any changes in 

the services to be performed hereunder. If such changes cause an increase or decrease in the costs of 
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doing the work under this Contract, or in the time required for performance, an equitable adjustment 

shall be made and the Contract shall be modified in writing accordingly. 

Section 16.     MANDATORY DISPUTES CLAUSE: 

A. The RECEIVER/TRUSTEE and the Independent Engineer agree to attempt resolution of all 

controversies which arise under, or are by virtue of, this Contract through mutual agreement. If 

the controversy is not resolved by mutual agreement, then the Independent Engineer shall 

request the RECEIVER/TRUSTEE to issue a final decision in writing within sixty (60) days after 

written request for a final decision, or within such longer period as may be agreed upon by the 

parties. Then, the Independent Engineer may proceed as though the RECEIVER/TRUSTEE had 

issued a decision adverse to the Independent Engineer. 

 

B. The RECEIVER/TRUSTEE shall immediately furnish a copy of the decision to the Independent 

Engineer, by certified mail with a return receipt requested, or by any other method that 

provides evidence of receipt. 

 

C. The RECEIVER/TRUSTEE's decision shall be final and conclusive, unless fraudulent or unless the 

Independent Engineer appeals the decision. 

 

D. This subsection applies to appeals of the RECEIVER/TRUSTEE's decision on a dispute. For money 

owed by or to the RECEIVER/TRUSTEE under this Contract, the Independent Engineer shall 

appeal the decision in accordance with the Government Claims Act by initially filing a claim with 

the Claims Officer of the Office of the Attorney General no later than eighteen (18) months after 

the decision is rendered by the RECEIVER/TRUSTEE or from the date when a decision should 

have been rendered. For all other claims by or against the RECEIVER/TRUSTEE arising under this 

Contract, the Office of the Public auditor has jurisdiction over the appeal from the decision of 

the RECEIVER/TRUSTEE. Appeals to the Office of the Public Auditor must be made within sixty 

(60) days of the RECEIVER/TRUSTEE's decision or from the date the decision should have been 

made.  

 

E. The Independent Engineer shall exhaust all administrative remedies before filing an action in the 

Superior Court of Guam in accordance with applicable laws. 

 

F. The Independent Engineer shall comply with the RECEIVER/TRUSTEE's decision and proceed 

diligently with performance of this Contract pending final resolution by the Superior Court of 

Guam of any controversy arising under, or by virtue of, this Contract, except where the 

Independent Engineer claims a material breach of this Contract by the RECEIVER/TRUSTEE. 

However, if the RECEIVER/TRUSTEE determines in writing that continuation of services under 

this Contract is essential to the public's health or safety, then the Independent Engineer shall 
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proceed diligently with performance of the Contract notwithstanding any claim of material 

breach by the RECEIVER/TRUSTEE. 

 

Section 17. CLAIMS AGAINST  RECEIVER/TRUSTEE:  The  Independent  Engineer expressly recognizes 

that the Government Claims Act (Title 5 of the Guam Code Annotated, Chapter 6) applies with respect 

only to claims of money owed by or to the Independent Engineer against the RECEIVER/TRUSTEE if the 

claim arises out of or in connection with this Contract. The Independent Engineer also expressly 

recognizes that all other claims by the Independent Engineer against the RECEIVER/TRUSTEE are subject 

to the Guam Procurement Law (Title 5 of the Guam Code Annotated, Chapter 5).  

 

Section 18. CONSENT TO JURISDICTION: The Independent Engineer hereby expressly consents to the 

jurisdiction of and the forum of the courts of Guam with respect to any and all claims which may arise by 

reason of this Contract, except as otherwise may be provided by the Guam Procurement Law. The 

Independent Engineer waives any and all rights it may otherwise have to contest the same or to proceed 

in a different jurisdiction or forum. 

 

Section 19.     MANDATORY REPRESENTATIONS BY INDEPENDENT ENGINEER: 

A. ETHICAL STANDARD: With respect to this Contract and any other contract that the Independent 

Engineer may have, or wish to enter into, with the RECIVER/TRUSTEE, the Independent Engineer 

represents that it has not knowingly influenced, and promises that it will not knowingly 

influence, any RECEIVER/TRUSTEE employee to breach any of the ethical standards set forth in 

the Guam Procurement Law and in any of the Guam Procurement Regulations. 

 

B. PROHIBITION AGAINST GRATUITIES AND KICKBACKS: With respect to this Contract and any 

other contract that the Independent Engineer may have or wish to enter into with the 

RECEIVER/TRUSTEE, the Independent Engineer represents that it has not violated, is not 

violating, and promises that it will not violate the prohibition against gratuities and kickbacks set 

forth in the Guam Procurement Regulations. 

 

C. PROHIBITION AGAINST CONTINGENT FEES: The Independent Engineer represents that it has 

not retained any person or agency upon an Contract or understanding for a percentage, 

commission, brokerage, or other contingent arrangement, except for retention of bona fide 

employees or bona fide established commercial selling agencies, to solicit or secure this 

Contract or any other contract with the RECEIVER/TRUSTEE. For breach or violation of this 

warranty, the RECEIVER/TRUSTEE shall have the right to annul this Contract without liability, or, 

in its discretion to deduct from the Contract price of consideration, or otherwise recover, the 

full amount of such fee, commission, percentage, brokerage fee, gift or contingent fee. 

 

D. RESTRICTION ON EMPLOYMENT OF SEX OFFENDERS: The Independent Engineer warrants that 

no person in its employment who has been convicted of a sex offense under the provision of 
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Chapter 25 of Title 9 of the Guam Code Annotated, or convicted of an offense defined in Article 

2 of Chapter 28 Title 9 of the Guam Code Annotated regardless of the jurisdiction in which the 

conviction was obtained, shall provide service on behalf of the Independent Engineer relative to 

this Contract. If any person employed by the Independent Engineer and providing service under 

this Contract is convicted subsequent to the parties entering into this Contract, then the 

Independent Engineer warrants that it will notify the RECEIVER/TRUSTEE of the conviction 

within twenty-four hours of the conviction, and will immediately remove such convicted person 

from providing services under this Contract. If the Independent Engineer is found to be in 

violation of any of the provisions of this paragraph, then the RECEIVER/TRUSTEE shall give notice 

to the Independent Engineer to take corrective action. The Independent Engineer shall take 

corrective action within twenty-four (24) hours of notice from the RECEIVER/TRUSTEE, and the 

Independent Engineer shall promptly notify the RECEIVER/TRUSTEE when action has been 

taken. If the Independent Engineer fails to take corrective steps within twenty-four hours of 

notice from the RECEIVER/TRUSTEE, then the RECEIVER/TRUSTEE in its sole discretion may 

suspend this Contract temporarily. 

 

Section 20. ACCESS TO RECORDS AND AUDIT: The Independent Engineer, including the Independent 

Engineer's subcontractor, if any, shall maintain all books, documents, papers, accounting records and 

other evidence pertaining to costs incurred and shall make such materials available at the Independent 

Engineer's office at all reasonable times during the initial or renewal terms of the Contract and for a 

period of three (3) years from the date of the final payment under this Contract, for inspection by the 

RECEIVER/TRUSTEE or its agents. Each subcontract by the Independent Engineer relative to this Contract 

shall include a provision containing the conditions of this paragraph. 

 

Section 21. EFFECTIVE DATE OF CONTRACT: This Contract and any amendment to it shall take effect 

upon the date such is signed by the Receiver/Trustee and the date of this Contract shall be the date 

upon which the Receiver/Trustee affixes his signature. 

 

Section 22. RECEIVER/TRUSTEE NOT LIABLE: The RECEIVER/TRUSTEE and its officers, agents, employees, 

and representatives assume no liability for any accident or injury that may occur to the Independent 

Engineer, his agents', dependents, or personal property while en route to or from this territory or during 

any travel mandated by the terms of this Contract. 

 

The RECEIVER/TRUSTEE, its officers, agents, employees, and representatives shall not be liable to 

Independent Engineer for any work performed by the Independent Engineer prior to the written and 

signed approval of this Contract, and the Independent Engineer hereby expressly waives any and all 

claims for service performed in expectation of this Contract prior to its signature. 

Section 23. ASSIGNMENT OF CONTRACT: The Independent Engineer shall not assign this Contract, or 

any sum becoming due the Independent Engineer under the provisions of this Contract, without prior 

written consent of the RECEIVER/TRUSTEE. 

 

191



REQUEST FOR PROPOSALS    
INDEPENDENT ENGINEER SERVICES 
Project No. RECEIVER – RFP002-18  10 

 

Section 24.     MISCELLANEOUS PROVISIONS: 

A. Invalid or Unenforceable Provisions: In the event any provisions of this Contract shall be held to 

be invalid and unenforceable, the remaining provision shall be valid and binding upon the 

parties. One or more waivers by either party of any provision, term, condition or covenant shall 

not be construed by the other party as a waiver of a subsequent breach of the same by the 

other party. 

 

B. Delays: Time is of the essence in completion of all work, including research that needs to be 

completed so as to allow sufficient time for completion of all elements of the work required. 

Independent Engineer shall develop a schedule, which allows for timely completion of all work, 

including incidental works necessary to complete the Project. Delays caused by Independent 

Engineer's negligence will be assessed accordingly by the RECEIVER/TRUSTEE. 

Section 25. INDEMNITY AND LIMITATION OF LIABILITY: Independent Engineer agrees to indemnify, save 

harmless and defend the RECEIVER/TRUSTEE and their respective officers, employees, agents, 

representatives, successors and assigns from and against any and all liabilities, claims, penalties, 

forfeitures, suits and the costs and expenses incident thereof (including costs of defense, settlement and 

reasonable attorneys’ fees), which they, individually or collectively, may incur, become responsible for 

or pay out as a result of death or bodily injury to any person, destruction or damage to any property, 

contamination of or adverse effects on the environment, or any violation of governmental laws, 

regulations or orders, to the extent caused, in whole or in part, by a breach of any term, provision, 

representation or warranty of this Contract or any negligent act or omission or willful misconduct of the 

Independent Engineer, or its officers, employees or agents, or subcontractors. This indemnification is 

not to be deemed as a waiver of any immunity, which may exist in any action against the 

RECEIVER/TRUSTEE, its officers, agents, employees, Receiver and representatives. 

Section 26. INSURANCE PROVISIONS: 

Insurance Provisions for this Contract are provided in Attachment C. 

Compliance by the Independent Engineer and all subcontractors with the Insurance Provisions in 

Attachment C shall not relieve the Independent Engineer and all subcontractors of their liability 

provisions of the Contract. 

Section 27. CONFLICT OF INTEREST: Independent Engineer agrees that Independent Engineer has not 

engaged or will not engage in participating or having an economic interest in any Guam Department of 

Public Works procurement which results from its contractual services. 

Section 28. COUNTERPARTS: This Contract may be executed in one or more counterparts, each of which 

shall be deemed an original, and all of which, when taken together, shall be deemed one Contract 

Further, all original counterparts shall be delivered to the Receiver/Trustee, Attention: 

Alicia Fejeran 

Guam Solid Waste Authority  
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542 N. Marine Corps Drive  

Tamuning, Guam 96913  

Email: alicia.gswa@gmail.com 

(671) 647-4312 phone 

(671) 649-3777 fax 

 

Section 29. NOTICES: All notices between the parties shall be in writing and shall be deemed served 

when personally delivered or when deposited in the mail, registered or certified, first-class postage 

prepaid, addressed as follows, or sent via facsimile or e-mail to the number or e-mail address provided 

by the Independent Engineer: 

 

To:      CONTRACTING OFFICER (RECEIVER/TRUSTEE REPRESENTATIVE): 

Attn: ______________________   

 

To: INDEPENDENT ENGINEER: 

 

Section 30. TERMINATION FOR CONVENIENCE: 

 

A. TERMINATION: The RECEIVER/TRUSTEE may when its interest so requires, terminate this 

Contract in whole or in part, for the convenience of the Government or the default of the 

Independent Engineer. The RECEIVER/TRUSTEE shall give written notice of the termination to 

the Independent Engineer specifying the part of the Contract terminated and when it is 

effective.  

 

B. INDEPENDENT ENGINEER’S OBLIGATIONS: The Independent Engineer shall incur no further 

obligations in connection with the terminated work and on the date set in the notice of 

termination the Independent Engineer will stop work to the extent specified. The Independent 

Engineer shall also terminate outstanding orders and subcontracts as they relate to the 

terminated work. The Independent Engineer shall settle the liabilities and claims arising out of 

the termination of subcontracts and orders connected with the terminated work. The 

RECEIVER/TRUSTEE may direct the Independent Engineer to assign the Independent Engineer’s 

right, title, and interest under terminated orders or subcontracts to the RECEIVER/TRUSTEE. The 

Independent Engineer must still complete the work not terminated by the notice of termination 

and may incur obligations as are necessary to do so. 

 

C. RIGHT TO WORK PRODUCT: Upon termination of the Contract for the convenience of the 

RECEIVER/TRUSTEE, Independent Engineer shall deliver to the RECEIVER/TRUSTEE all documents 

and reports, plans, drawings, information and other material produced by Independent Engineer 

or any of its subcontractors in connection with the performance of this Contract and title 
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thereto. The Independent Engineer shall protect and preserve property in its possession or in 

the possession of any of its subcontractors in which the RECEIVER/TRUSTEE has an interest. 

D. COMPENSATION: 

 

a) The Independent Engineer shall submit a termination claim specifying the amount due because 

of the termination for convenience together with cost or pricing data to the extent required by 2 

G.A.R. Div. 4 §3118 (Cost or Pricing Data) of the Guam Procurement Regulations bearing on such 

claim.  If the Independent Engineer fails to file a termination claim within one year from the 

effective date of termination, the RECEIVER/TRUSTEE may pay the Independent Engineer, if at 

all, an amount set in accordance with Subparagraph (c) of this Paragraph. 

 

b) The RECEIVER/TRUSTEE and the Independent Engineer may agree to a settlement provided the 

Independent Engineer has filed a termination claim supported by cost or pricing data to the 

extent required by 2 G.A.R. Div. 4 §3118 (Cost or Pricing Data) of the Guam Procurement 

Regulations and that the settlement does not exceed the total Contract price plus settlement 

costs reduced by payments previously made by the RECEIVER/TRUSTEE and the Contract price 

of the work not terminated. 

 

c) Absent complete agreement under Subparagraph (b) of this Paragraph, the RECEIVER/TRUSTEE 

shall pay the Independent Engineer the following amounts, provided payments agreed to under 

Subparagraph (b) shall not duplicate payments under this Subparagraph: 

 

i. Contract prices for services accepted under the Contract; 

 

ii. Costs incurred in preparing to perform and performing the terminated portion 

of the work plus a fair and reasonable profit on such portion of the work (such 

profit shall not include anticipatory profit or consequential damages) less 

amounts paid or to be paid for accepted supplies or services; provided, 

however, that if it appears that the Independent Engineer would have sustained 

a loss if the entire Contract would have been completed, no profit shall be 

allowed or included and the amount of compensation shall be reduced to reflect 

the anticipated rate of loss; 

 

iii. Costs of settling and paying claims arising out of the termination of subcontracts 

or orders pursuant to Subparagraph (b) of this section; 

 

iv. The reasonable settlement costs of the Independent Engineer, including 

accounting, clerical, and other expenses reasonably necessary for the 

preparation of settlement claims and supporting data with respect to the 

194



REQUEST FOR PROPOSALS    
INDEPENDENT ENGINEER SERVICES 
Project No. RECEIVER – RFP002-18  13 

terminated portion of the Contract for the termination and settlement of 

subcontracts hereunder, together with reasonable storage, transportation, and 

other costs incurred in connection with the protection or disposition of property 

allocable to the terminated portion of this Contract. The total sum to be paid 

the Independent Engineer under this Subparagraph shall not exceed the total 

Contract price plus the reasonable settlement costs of the Independent 

Engineer reduced by the amount of payments otherwise made, the proceeds of 

any sales of supplies and manufacturing materials under Subparagraph (b) of 

this Paragraph, and the Contract price of work not terminated. 

 

d) Cost claimed, agreed to, or established under Subparagraphs (b) and (c) of this Paragraph shall 

be in accordance with Chapter 7 (Cost Principles) of the Guam Procurement Regulations. 

 

Section 31.  SEVERABLE PROVISIONS:  If any provision of this Contract shall be deemed by a court of 

competent jurisdiction to be invalid, then such provision shall be deemed stricken from the Contract and 

the Contract shall be enforced according to its valid and subsisting terms and provisions. The terms of 

this Contract shall control in the event of any conflict between this Contract and any other document 

incorporated or referenced herein. 

 IN WITNESS WHEREOF the Parties hereto have executed this Contract as of the day and year first 

written. 

 

INDEPENDENT ENGINEER      FOR THE RECEIVER/TRUSTEE  

 

____________________________  __________________________________ 

 Receiver – Gershman, Brickner & Bratton, Inc. in its 

capacity as Receiver for the Guam Solid Waste Authority 

 

Date:_________________     Date:_______________________ 

 

CERTIFIED FUNDS AVAILABLE: 

 
____________________________________ 
Certifying Officer 
Receiver – Gershman, Brickner & Bratton, Inc. 
 

Date:___________________  
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CORPORATE CERTIFICATION AS TO AUTHORIZATION TO BIND 

 

 

I,_________________________ _certify that I am the Secretary of the corporation named as 

Independent Engineer herein; that________________________ _, who    signed    this    Contract    on    

behalf    of    the   Independent    Engineer,    was    then __________________________________of said 

corporation by authority of said corporation of its governing body, and is within the scope of its 

corporate powers authorized to bind said corporation to the terms and conditions of this Contract. 
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ATTACHMENT G 
 
Proposers may access the Ordot Dump Post-Closure Plan and other documents 
relevant to the Ordot Dump Closure systems by pasting the following web 
address into your browser.  

 
 
 www.guamsolidwastereceiver.org/ordot-closure-system.html 
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