.Y . )
GBB

SOLID WASTE

MANAGEMENT

CONSULTANTS

RECEIVER
July 20, 2011

Mr. Patrick Mason

Deputy Attorney General
Office of the Attorney General
287 West O'Brien Drive
Hagatfia, Guam 96910

Dear Mr. Mason:

We have completed our initial review of Public Law 31-20 which creates the Guam Solid
Waste Authority (GSWA). Attached is a section by section summary of the legislation that
we have compiled for the purpose of identifying (1) activities for which we, as Receiver,
may be responsible and (2) for identifying areas where legal guidance from your office is
needed.

We are requesting that you review the summary and suggest any changes you think needed
to accurately describe the new law and any steps that the Receiver should take to
implement the law. We are also specifically requesting that you advise us on the following
issues and questions:

1.

Section 51A104 of the GSWA Act states that the GSWA should “address the necessity
for a facility” for tire shredding for recycling or use as rubberized asphalt; recycling
glass, and scrap metal. Given the market value of the commodities included,
Guam'’s location relative to the markets for these commodities and the fact that the
market value of these commodities will not provide the resources to achieve the
apparent objectives, how should these legislative directives be implemented?
Specifically, should this be construed to direct that the cost of achieving these
objectives be added to the rates of the GSWA'’s customers?

Section 51A112 of the GSWA Act requires that, within 90 days of the effective date
of the legislation (October 15, 2011 by our calculations), that GSWA shall assume, in
writing assets, liabilities and employees of the Department of Public Works, Solid
Waste Management Division. Please draft the appropriate instruments to accomplish
the assumption of assets, liabilities and employees required by this section of the
Act.

Section 51A116 of the GSWA Act requires that the GSWA submit a balanced budget
to the Guam Legislature each year and that the budget must be approved by law for
the next fiscal year. Is this a budget process that is a part of the Governor’s annual
budget process or a separate budget process for GSWA? If it is the latter, what is
the time-frame for its annual submission to the Guam Legislature?

Section 51A203 of the GSWA Act requires that real property interests be filed with
the Department of Land Management within one-year of the effective date of the
Act. Much of the work necessary to accomplish such filings has or will be done in
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connection with the construction of the Layon Landfill, the permitting of the existing
Transfer Stations and the closure of the Ordot Dump. To facilitate compliance with
this section, please draft or specify the information requirements for the documents
necessary to be filed with the Department of Land Management.
Please advise as to the proper procedure for transferring the equipment of the Solid
Waste Management Division to the Authority.
Section 4 of the GSWA Act repeals and reenacts Section 51118 of Chapter 51A, Title
10 Guam Code Annotated. The reenacted provision does not include several archaic
provisions related to the rates charged to solid waste customers. In addition, it does
not appear to include the provisions granting exemption to tipping fees for Mayors,
Good Citizens and events declared under the Governor’'s Force Majeure authority.
Does this effectively repeal these exemptions? If it does repeal the exemptions,
when is the repeal effective?
Section 51A301 of the GSWA Act authorizes the Public Utilities Commission to
establish, amend and approve all commercial, government and residential tipping
and user fees, “which when established shall replace those previously created by
law.” How will the provisions of Public Law 25-93 be affected by the PUC’s approval
of a new fee structure?
Section 51A110 of the GSWA Act authorizes the GSWA Board to appoint a Secretary
and an Attorney. The provision also allows the Board to consolidate the two
positions into one position and to “appoint one or more assistants to any such
office”. May the GSWA appoint one of the Assistant General Managers or other
GSWA employees to the position of Secretary and continue to rely upon the Office of
the Attorney General instead of hiring its own Attorney?
Several sections of the GSWA Act address the employees of the Authority. These
include:
Section 51A104(u) of the GSWA Act which grants the GSWA the power to
“adopt rules and regulations governing selection, compensation, promotion,
performance evaluation, disciplinary action and other terms and conditions of
employment affecting certified technical and professional personnel, subject
to the provisions of the Administrative Adjudication Act. Such rules and
regulations shall provide for the employment and retention of persons on the
basis of merit, and shall include an orderly and systematic method of
recruitment and the establishment of a list of qualified applicants. Certified
Technical and Professional personnel are defined as personnel employed by
the Guam Solid Waste Authority who are professional engineers, attorneys,
and other licensed professionals. Compensation for all other personnel shall
remain consistent with compensation plans and pay scales as determined by
law;"”

Section 51A111 of the GSWA Act provides that the employees of the
Authority “shall be employees of the government of Guam for the purposes of
the application of all civil service laws and personnel rules and regulations
that apply to government of Guam employees, inclusive of all scales, tables
and schedules for compensation. With respect to compensation, this Section
shall not apply to the compensation of the General Manager, Assistant
General Manager: Administration, Assistant General Manager: Operations and
Technical Support, Secretary, Attorney or the Chief Financial Officer;” and
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10.

Section 51A117(a) of the GSWA Act provides that “Pursuant to the provisions
of Title 4 GCA §8§4105 and 4106, the Board shall establish rules and
regulations regarding selection, promotion, performance evaluation,
demotion, suspension and other disciplinary action for the employees of the
Authority which shall be transmitted to ILihes laturan Guahan [Legislature] to
be ratified. All contracts for the hiring of off island employees shall conform to
the provisions of Title 4 GCA §§6501 and 6501.1.”

While there is some apparent contradiction in these sections concerning the GSWA
Board’s authority with respect to the General Manager, Assistant General Managers,
Chief Financial Officer and Secretary of the Authority, Section 51A117(c) explicitly
makes it clear that these employees serve at the pleasure of the Board and their
compensation and terms of employment are set by the Board.

However, with respect to the other employees of the Authority, the language of
Sections 51A104(u) and 51A117(a) appear to grant the Authority the power to
prescribe its own rules and regulations concerning all aspects of the rules governing
employee selection, compensation, evaluation, demotion, suspensions and other
disciplinary actions while Section 51A111appears to require the Authority to follow
the Government of Guam laws, rules and regulations in all of these areas.

Should the GSWA address this matter by prescribing its own rules and regulations or
by following the apparent mandate of Section 51A111 with respect to its employees?

The GSWA Act does not address the issue of procurement. Does the Authority have
the power to specify its own procurement procedures or must it follow the
procedures and laws that govern the procurement requirements for Government of
Guam Agencies?

Thank you for your assistance.

Sincerely,
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David L. Manning
Special Principal Associate,
GBB’s Receiver Representative
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